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PART 416—SUPPLEMENTAL SECU-
RITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart A—Introduction, General
Provisions and Definitions

Sec.

416.101 Introduction.

416.106 Administration.

416.110 Purpose of program.

416.120 General definitions and use of terms.

416.121 Receipt of aid or assistance for De-
cember 1973 under an approved State
plan under title I, X, XIV, or XVI of the
Social Security Act.

Subpart B—Eligibility

GENERAL

416.200 Introduction.

416.201 General definitions and terms used
in this subpart.

416.202 Who may get SSI benefits.

416.203 Initial determinations of SSI eligi-
bility.

416.204 Redeterminations of SSI eligibility.

REASONS WHY YOU MAY NOT GET SSI BENE-
FITS FOR WHICH YOU ARE OTHERWISE ELIGI-
BLE

416.207 You do not give us permission to
contact financial institutions.

416.210 You do not apply for other benefits.

416.211 You are a resident of a public insti-
tution.

416.212 Continuation of full benefits in cer-
tain cases of medical confinement.

416.214 You are disabled and drug addiction
or alcoholism is a contributing factor
material to the determination of dis-
ability.

416.215 You leave the United States.

416.216 You are a child of armed forces per-
sonnel living overseas.

ELIGIBILITY FOR INCREASED BENEFITS
BECAUSE OF ESSENTIAL PERSONS

416.220 General.

416.221 Who is a qualified individual.

416.222 Who is an essential person.

416.223 What happens if you are a qualified
individual.

416.250 Experimental, pilot, and demonstra-
tion projects in the SSI program.

SPECIAL PROVISIONS FOR PEOPLE WHO WORK
DESPITE A DISABLING IMPAIRMENT

416.260 General.

416.261 What are special SSI cash benefits
and when are they payable.

416.262 Eligibility requirements for special
SSI cash benefits.

416.263 No additional application needed.
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416.264 When does the special SSI eligibility
status apply.

416.265 Requirements for the special SSI eli-
gibility status.

416.266 Continuation of SSI status for Med-
icaid.

416.267 General.

416.268 What is done to determine if you
must have Medicaid in order to work.
416.269 What is done to determine whether
your earnings are too low to provide
comparable benefits and services you
would receive in the absence of those

earnings.

Subpart C—Filing of Applications

GENERAL PROVISIONS

416.301 Introduction.

416.302 Definitions.

416.305 You must file an application to re-
ceive supplemental security income ben-
efits.

APPLICATIONS

416.310 What makes an application a claim
for benefits.

416.315 Who may sign an application.

416.320 Evidence of authority to sign an ap-
plication for another.

416.326 When an application is considered
filed.

416.327 Pilot program for photographic iden-
tification of disability benefit applicants
in designated geographic areas.

EFFECTIVE FILING PERIOD OF APPLICATION

416.330 Filing before the first month you
meet the requirements for eligibility.
416.335 Filing in or after the month you
meet the requirements for eligibility.

FILING DATE BASED UPON A WRITTEN
STATEMENT OR ORAL INQUIRY

416.340 Use of date of written statement as
application filing date.

416.345 Use of date of oral inquiry as appli-
cation filing date.

416.350 Treating a title II application as an
oral inquiry about SSI benefits.

DEEMED FILING DATE BASED ON
MISINFORMATION

416.351 Deemed filing date in a case of mis-
information.

WITHDRAWAL OF APPLICATION

416.356 Withdrawal of an application.
416.360 Cancellation of a request to with-
draw.

Subpart D—Amount of Benefits

416.401 Scope of subpart.
416.405 Cost-of-living adjustments in bene-
fits.
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416.410 Amount of benefits;
vidual.

416.412 Amount of benefits; eligible couple.

416.413 Amount of benefits; qualified indi-
vidual.

416.414 Amount of benefits; eligible indi-
vidual or eligible couple in a medical
treatment facility.

416.415 Amount of benefits; eligible indi-
vidual is disabled child under age 18.

416.420 Determination of benefits; general.

416.421 Determination of benefits; computa-
tion of prorated benefits.

416.426 Change in status involving an indi-
vidual; ineligibility occurs.

416.428 Eligible individual without an eligi-
ble spouse has an essential person in his
home.

416.430 Eligible individual with eligible
spouse; essential person(s) present.

416.432 Change in status involving a couple;
eligibility continues.

416.435 Change in status involving a couple;
ineligibility occurs.

eligible indi-

Subpart E—Payment of Benefits,
Overpayments, and Underpayments

416.501
416.502
416.503

Payment of benefits: General.

Manner of payment.

Minimum monthly benefit amount.

416.520 Emergency advance payments.

416.525 Reimbursement to States for in-
terim assistance payments.

416.532 Method of payment when the essen-
tial person resides with more than one
eligible person.

416.533 Transfer or assignment of benefits.

416.534 Garnishment of payments after dis-
bursement.

416.535 Underpayments and overpayments.

416.536 Underpayments—defined.

416.537 Overpayments—defined.

416.538 Amount of underpayment or over-
payment.

416.542 Underpayments—to whom underpaid
amount is payable.

416.543 Underpayments—applied to reduce
overpayments.

416.544 Paying benefits in installments:
Drug addiction or alcoholism.

416.545 Paying large past-due benefits in in-
stallments.

416.546 Payment into dedicated accounts of
past-due benefits for eligible individuals
under age 18 who have a representative
payee.

416.550 Waiver of adjustment or recovery—
when applicable.

416.551 Waiver of adjustment or recovery—
effect of.

416.552 Waiver of adjustment or recovery—
without fault.

416.553 Waiver of adjustment or recovery—
defeat the purpose of the supplemental
security income program.
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416.554 Waiver of adjustment or recovery—
against equity and good conscience.

416.5556 Waiver of adjustment or recovery—
impede administration.

416.556 Waiver of adjustment or recovery—
countable resources in excess of the lim-
its prescribed in §416.1205 by $50 or less.

416.557 Personal conference.

416.558 Notice relating to overpayments and
underpayments.

416.560 Recovery—refund.

416.570 Adjustment.

416.571 10-percent limitation of recoupment
rate—overpayment.

416.572 Are title II and title VIII benefits
subject to adjustment to recover title
XVI overpayments?

416.573 How much will we withhold from
your title IT and title VIII benefits to re-
cover a title XVI overpayment?

416.574 Will you receive notice of our inten-
tion to apply cross-program recovery?
416.575 When will we begin cross-program
recovery from your current monthly ben-

efits?

416.580 Referral of overpayments to the De-
partment of the Treasury for tax refund
offset—General.

416.581 Notice to overpaid person.

416.582 Review within SSA that an overpay-
ment is past due and legally enforceable.

416.5683 Findings by SSA.

416.584 Review of our records related to the

overpayment.
416.585 Suspension of offset.
416.586 Tax refund insufficient to cover

amount of overpayment.

416.590 Are there additional methods for re-
covery of title XVI benefit overpay-
ments?

Subpart F—Representative Payment

416.601 Introduction.

416.610 When payment will be made to a rep-
resentative payee.

416.611 What happens to your monthly bene-
fits while we are finding a suitable rep-
resentative payee for you?

416.615 Information considered in deter-
mining whether to make representative
payment.

416.620 Information considered in selecting
a representative payee.

416.621 What is our order of preference in se-
lecting a representative payee for you?

416.622 Who may not serve as a representa-
tive payee?

416.624 How do we investigate a representa-
tive payee applicant?

416.625 What information must a represent-
ative payee report to us?

416.630 How will we notify you when we de-
cide you need a representative payee?
416.635 What are the responsibilities of your

representative payee?

416.640 Use of benefit payments.
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416.640a Compensation for qualified organi-
zations serving as representative payees.

416.641 Who is liable if your representative
payee misuses your benefits?

416.645 Conservation and investment of ben-
efit payments.

416.650 When will we select a new represent-
ative payee for you?

416.656 When representative payment will
be stopped.

416.660 Transfer of accumulated benefit pay-
ments.

416.666 How does your representative payee
account for the use of benefits?

Subpart G—Reports Required

INTRODUCTION

416.701
416.702

Scope of subpart.
Definitions.

REPORT PROVISIONS

416.704
416.708
416.710
416.712
416.714

Who must make reports.
What you must report.
What reports must include.
Form of the report.

When reports are due.

PENALTY DEDUCTIONS

416.722 Circumstances under which we make
a penalty deduction.

416.724 Amounts of penalty deductions.

416.726 Penalty period: First failure to re-
port.

416.728 Penalty period: Second failure to re-
port.

416.730 Penalty period: Three or more fail-
ures to report.

416.732 No penalty deduction if you have
good cause for failure to report timely.

Subpart H—Determination of Age

416.801
416.802
416.803

Evidence as to age—when required.

Type of evidence to be submitted.

Evaluation of evidence.

416.804 Certified copy in lieu of original.

416.805 When additional evidence may be re-
quired.

416.806 Expedited adjudication based on doc-
umentary evidence of age.

Subpart I—Determining Disability and
Blindness

GENERAL

416.901 Scope of subpart.
416.902 General definitions and terms for
this subpart.

DETERMINATIONS

416.903 Who makes disability and blindness
determinations.

416.903a. Program integrity.

416.904 Determinations by other organiza-
tions and agencies.
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DEFINITION OF DISABILITY

416.905 Basic definition of disability for
adults.

416.906 Basic definition of disability for
children.

416.907 Disability under a State plan.

416.908 What is needed to show an impair-
ment.

416.909 How long the impairment must last.

416.910 Meaning of substantial gainful activ-
ity.

416.911 Definition of disabling impairment.

EVIDENCE

416.912 Evidence.

416.913 Medical and other evidence of your
impairment(s).

416.914 When we will purchase existing evi-
dence.

416.915 Where and how to submit evidence.

416.916 If you fail to submit medical and
other evidence.

416.917 Consultative examination at our ex-
pense.

416.918 If you do not appear at a consult-
ative examination.

STANDARDS TO BE USED IN DETERMINING
WHEN A CONSULTATIVE EXAMINATION WILL
BE OBTAINED IN CONNECTION WITH DIs-
ABILITY DETERMINATIONS

416.919 The consultative examination.

416.919a When we will purchase a consult-
ative examination and how we will use
it.

416.919p When we will not purchase a con-
sultative examination.

STANDARDS FOR THE TYPE OF REFERRAL AND
FOR REPORT CONTENT

416.919f Type of purchased examinations.

416.919¢ Who we will select to perform a
consultative examination.

416.919h Your treating source.

416.9191 Other sources for consultative ex-
aminations.

416.919j Objections to the medical source
designated to perform the consultative
examination.

416.919k Purchase of medical examinations,
laboratory tests, and other services.

416.919m Diagnostic tests or procedures.

416.919n Informing the medical source of ex-
amination scheduling, report content,
and signature requirements.

416.9190 When a properly signed consult-
ative examination report has not been
received.

416.919p Reviewing reports of consultative
examinations.

416.919q Conflict of interest.

AUTHORIZING AND MONITORING THE REFERRAL
PROCESS

416.919s Authorizing and monitoring the
consultative examination.
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PROCEDURES TO MONITOR THE CONSULTATIVE
EXAMINATION

416.919t Consultative
sight.

examination over-

EVALUATION OF DISABILITY

416.920 Evaluation of disability of adults, in
general.

416.920a. Evaluation of mental impairments.

416.920b How we consider evidence.

416.921 What we mean by a not severe im-
pairment(s) in an adult.

416.922 When you have two or more unre-
lated impairments—initial claims.

416.923 Multiple impairments.

416.924 How we determine disability for
children.

416.924a, Considerations in determining dis-
ability for children.

416.924b Age as a factor of evaluation in the
sequential evaluation process for chil-
dren.

MEDICAL CONSIDERATIONS

416.925 Listing of Impairments in appendix 1
of subpart P of part 404 of this chapter.
416.926 Medical equivalence for adults and
children.

416.926a, Functional equivalence for chil-
dren.

416.927 Evaluating opinion evidence.

416.928 Symptoms, signs, and laboratory
findings.

416.929 How we evaluate symptoms, includ-
ing pain.

416.930 Need to follow prescribed treatment.

PRESUMPTIVE DISABILITY AND BLINDNESS

416.931 The meaning of presumptive dis-
ability or presumptive blindness.

416.932 When presumptive payments begin
and end.

416.933 How we make a finding of presump-
tive disability or presumptive blindness.

416.934 Impairments which may warrant a
finding of presumptive disability or pre-
sumptive blindness.

DRUG ADDICTION AND ALCOHOLISM

416.935 How we will determine whether your
drug addiction or alcoholism is a contrib-
uting factor material to the determina-
tion of disability.

416.936 Treatment required for individuals
whose drug addiction or alcoholism is a
contributing factor material to the de-
termination of disability.

416.937 What we mean by appropriate treat-
ment.

416.938 What we mean by approved institu-
tions or facilities.

416.939 How we consider whether treatment
is available.

416.940 Evaluating compliance
treatment requirements.

with the
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416.941 Establishment and use of referral
and monitoring agencies.

RESIDUAL FUNCTIONAL CAPACITY

416.945 Your residual functional capacity.
416.946 Responsibility for assessing your re-
sidual functional capacity.

VOCATIONAL CONSIDERATIONS

416.960 When we will consider your voca-
tional background.

416.962 Medical-vocational profiles showing
an inability to make an adjustment to
other work.

416.963 Your age as a vocational factor.

416.964 Your education as a vocational fac-
tor.

416.965 Your work experience as a voca-
tional factor.

416.966 Work which exists in the national
economy.

416.967 Physical exertion requirements.

416.968 Skill requirements.

416.969 Listing of Medical-Vocational
Guidelines in appendix 2 of subpart P of
part 404 of this chapter.

416.969a Exertional and nonexertional limi-
tations.

SUBSTANTIAL GAINFUL ACTIVITY

416.971 General.

416.972 What we mean by substantial gain-
ful activity.

416.973 General information about work ac-
tivity.

416.974 Evaluation guides if you are an em-
ployee.

416.974a When and how we will average your
earnings.

416.975 Evaluation guides if you are self-em-
ployed.

416.976 Impairment-related work expenses.

BLINDNESS

416.981 Meaning of blindness as defined in
the law.

416.982 Blindness under a State plan.

416.983 How we evaluate statutory blind-
ness.

416.984 If you are statutorily blind and still
working.

416.985 How we evaluate other visual im-
pairments.

416.986 Why and when we will find that you
are no longer entitled to benefits based
on statutory blindness.

DISABILITY REDETERMINATIONS FOR
INDIVIDUALS WHO ATTAIN AGE 18

416.987 Disability redeterminations for indi-
viduals who attain age 18.
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CONTINUING OR STOPPING DISABILITY OR
BLINDNESS

416.988 Your responsibility to tell us of
events that may change your disability
or blindness status.

416.989 We may conduct a review to find out
whether you continue to be disabled.

416.989a, We may conduct a review to find
out whether you continue to be blind.

416.990 When and how often we will conduct
a continuing disability review.

416.991 If your medical recovery was ex-
pected and you returned to work.

416.992 What happens if you fail to comply
with our request for information.

416.992a [Reserved]

416.993 Medical evidence in continuing dis-
ability review cases.

416.994 How we will decide whether your dis-
ability continues or ends, disabled
adults.

416.994a How we will determine whether
your disability continues or ends, and
whether you are and have been receiving
treatment that is medically necessary
and available, disabled children.

416.995 If we make a determination that
your physical or mental impairment(s)
has ceased, did not exist or is no longer
disabling (Medical Cessation Determina-
tion).

416.996 Continued disability or blindness
benefits pending appeal of a medical ces-
sation determination.

416.998 If you become disabled by another
impairment(s).

416.999 What is expedited reinstatement?

416.999a, Who is eligible for expedited rein-
statement?

416.999b How do I request reinstatement?

416.999c How do we determine provisional
benefits?

416.999d How do we determine reinstated
benefits?

Subpart J—Determinations of Disability

GENERAL PROVISIONS

416.1001 Purpose and scope.

416.1002 Definitions.

416.1003 Basic responsibilities for us and the
State.

RESPONSIBILITIES FOR PERFORMING THE
DISABILITY DETERMINATION FUNCTION

416.1010 How a State notifies us that it
wishes to perform the disability deter-
mination function.

416.1011 How we notify a State whether it
may perform the disability determina-
tion function.

416.1013 Disability determinations the State
makes.

416.1014 Responsibilities for obtaining evi-
dence to make disability determinations.

416.1015 Making disability determinations.
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416.1016 Medical or psychological consult-
ants.

416.1017 Reasonable efforts to obtain review
by a qualified psychiatrist or psycholo-
gist.

416.1018 Notifying claimant of the disability
determination.

QUICK DISABILITY DETERMINATIONS

416.1019 Quick disability determination
process.
ADMINISTRATIVE RESPONSIBILITIES AND

REQUIREMENTS

416.1020 General administrative require-
ments.

416.1021 Personnel.

416.1022 Training.

416.1023 Facilities.

416.1024 Medical and other purchased serv-
ices.

416.1025 Records and reports.

416.1026 Fiscal.

416.1027 Audits.

416.1028 Property.

416.1029 Participation in research and dem-

onstration projects.
416.1030 Coordination with other agencies.
416.1031 Confidentiality of information and
records.
416.1032 Other Federal laws and regulations.
416.1033 Policies and operating instructions.

PERFORMANCE STANDARDS

416.1040
416.1041
416.1042

General.

Standards of performance.

Processing time standards.

416.1043 Performance accuracy standard.

416.1044 How and when we determine wheth-
er the processing time standards are met.

416.1045 How and when we determine wheth-
er the performance accuracy standard is
met.

416.1050 Action we will take if a State agen-
cy does not meet the standards.

PERFORMANCE MONITORING AND SUPPORT

416.1060 How we will monitor.

416.1061 When we will provide performance
support.

416.1062 What support we will provide.

SUBSTANTIAL FAILURE

416.1070 General.

416.1071 Good cause for not following the
Act, our regulations, or other written
guidelines.

416.1075 Finding of substantial failure.

HEARINGS AND APPEALS

416.1080 Notice of right to hearing on pro-
posed finding of substantial failure.

416.1081 Disputes on matters other than sub-
stantial failure.

416.1082 Who conducts the hearings.
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416.1083 Hearings and appeals process.

ASSUMPTION OF DISABILITY DETERMINATION
FUNCTION

416.1090 Assumption when we make a find-
ing of substantial failure.

416.1091 Assumption when State no longer
wishes to perform the disability deter-
mination function.

416.1092 Protection of State employees.

416.1093 Limitation on State expenditures
after notice.

416.1094 Final accounting by the State.

Subpart K—Income

GENERAL

416.1100
416.1101
416.1102
416.1103
416.1104

Income and SSI eligibility.
Definition of terms.

What is income?

What is not income?
Income we count.

EARNED INCOME

416.1110
416.1111
416.1112

What is earned income.
How we count earned income.
Earned income we do not count.

UNEARNED INCOME

416.1120
416.1121
416.1123
416.1124

What is unearned income.

Types of unearned income.

How we count unearned income.
Unearned income we do not count.

IN-KIND SUPPORT AND MAINTENANCE

416.1130 Introduction.

416.1131 The one-third reduction rule.

416.1132 What we mean by ‘living in an-
other person’s household”.

416.1133 What is a pro rata share of house-
hold operating expenses.

416.1140 The presumed value rule.

416.1141 When the presumed value rule ap-
plies.

416.1142 If you live in a public assistance
household.

416.1143 If you live in a noninstitutional
care situation.

416.1144 1If you live in a nonprofit retirement
home or similar institution.

416.1145 How the presumed value rule ap-
plies in a nonmedical for-profit institu-
tion.

IN-KIND SUPPORT AND MAINTENANCE IN
SPECIAL CIRCUMSTANCES

416.1147 How we value in-kind support and
maintenance for a couple.

416.1147a Income rules in change-of-status
situations involving in-kind support and
maintenance.

416.1148 If you have both in-kind support
and maintenance and income that is
deemed to you.
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TEMPORARY ABSENCE

416.1149 What is a temporary absence from
your living arrangement.

DISASTERS

416.1150 How we treat income received be-
cause of a major disaster.

416.11561 How we treat the repair or replace-
ment of lost, damaged, or stolen re-
sources.

HOME ENERGY ASSISTANCE

416.1157 Support and maintenance assist-
ance.

DEEMING OF INCOME

416.1160 What is deeming of income?

416.1161 Income of an ineligible spouse, in-
eligible parent, and essential person for
deeming purposes.

416.1161a Income for deeming purposes
where Medicaid eligibility is affected.

416.1163 How we deem income to you from
your ineligible spouse.

416.1166 How we deem income to you from
your ineligible parent(s).

416.1166 How we deem income to you and
your eligible child from your ineligible
spouse.

416.1166a How we deem income to you from
your sponsor if you are an alien.

416.1167 Temporary absences and deeming
rules.

416.1168 How we deem income to you from
your essential person.

416.1169 When we stop deeming income from
an essential person.

ALTERNATIVE INCOME COUNTING RULES FOR
CERTAIN BLIND INDIVIDUALS

416.1170 General.
416.1171 When the alternative rules apply.

RULES FOR HELPING BLIND AND DISABLED
INDIVIDUALS ACHIEVE SELF-SUPPORT

416.1180 General.

416.1181 What is a plan to achieve self-sup-
port (PASS)?

416.1182 When we begin to count the income
excluded under the plan.

APPENDIX TO SUBPART K OF PART 416—LIST
OF TYPES OF INCOME EXCLUDED UNDER
THE SSI PROGRAM AS PROVIDED BY FED-
ERAL LAWS OTHER THAN THE SOCIAL SE-
CURITY ACT

Subpart L—Resources and Exclusions

416.1201 Resources; general.

416.1202 Deeming of resources.

416.1203 Deeming of resources of an essen-
tial person.

416.1204 Deeming of resources of the sponsor
of an alien.
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416.1204a Deeming of resources where Med-
icaid eligibility is affected.

416.1205 Limitation on resources.

416.1207 Resources determinations.

416.1208 How funds held in financial institu-
tion accounts are counted.

416.1210 Exclusions from resources; general.

416.1212 Exclusion of the home.

416.1216 Exclusion of household goods and
personal effects.

416.1218 Exclusion of the automobile.

416.1220 Property essential to self-support;
general.

416.1222 How income-producing property es-
sential to self-support is counted.

416.1224 How nonbusiness property used to
produce goods or services essential to
self-support is counted.

416.1225 An approved plan to achieve self-
support; general.

416.1226 What is a plan to achieve self-sup-
port(PASS)?

416.1227 When the resources excluded under
a plan to achieve self-support begin to
count.

416.1228 Exclusion of Alaskan natives’ stock
in regional or village corporations.

416.1229 Exclusion of payments received as
compensation for expenses incurred or
losses suffered as a result of a crime.

416.1230 Exclusion of life insurance.

416.1231 Burial spaces and certain funds set
aside for burial expenses.

416.1232 Replacement of lost, damaged, or
stolen excluded resources.

416.1233 Exclusion of certain underpayments
from resources.

416.1234 Exclusion of Indian lands.

416.1235 Exclusion of certain payments re-
lated to tax credits.

416.1236 Exclusions from resources; provided
by other statutes.

416.1237 Assistance received on account of
major disaster.

416.1238 Exclusion of certain housing assist-
ance.

416.1239 Exclusion of State or local reloca-
tion assistance payments.

416.1240 Disposition of resources.

416.1242 Time limits for disposing of re-
sources.

416.1244 Treatment of proceeds from disposi-
tion of resources.

416.1245 Exceptions to required disposition
of real property.

416.1246 Disposal of resources at less than
fair market value.

416.1247 Exclusion of a dedicated account in
a financial institution.

416.1248 Exclusion of gifts to children with
life-threatening conditions.

416.1249 Exclusion of payments received as
restitution for misuse of benefits by a
representative payee.

416.1250 How we count grants, scholarships,
fellowships or gifts.
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416.1260 Special resource provision for re-
cipients under a State plan.

416.1261 Application of special resource pro-
vision.

416.1262 Special resource provision applica-
ble in cases involving essential persons.

416.1264 Spouse ineligible under a State plan
in December 1973.

416.1266 Individual under special resource
provision dies after December 1973.

Subpart M—Suspensions and Terminations

416.1320 Suspensions; general.

416.1321 Suspension for not giving us per-
mission to contact financial institutions.

416.1322 Suspension due to failure to comply
with request for information.

416.1323 Suspension due to excess income.

416.1324 Suspension due to excess resources.

416.1325 Suspension due to status as a resi-
dent of a public institution.

416.1326 Suspension for failure to comply
with treatment for drug addiction or al-
coholism.

416.1327 Suspension due to absence from the
United States.

416.1329 Suspension due to loss of United
States residency, United States citizen-
ship, or status as an alien lawfully ad-
mitted for permanent residence or other-
wise permanently residing in the United
States under color of law.

416.1330 Suspension due to failure to apply
for and obtain other benefits.

416.1331 Termination of your disability or
blindness payments.

416.1332 Termination of benefit for disabled
individual: Exception.

416.1333 Termination at the request of the
recipient.

416.1334 Termination due to death of recipi-
ent.

416.1335 Termination due to continuous sus-
pension.

416.1336 Notice of intended action affecting
recipient’s payment status.

416.1337 Exceptions to the continuation of
previously established payment level.
416.1338 If you are participating in an appro-
priate program of vocational rehabilita-
tion services, employment services, or

other support services.

416.1339 Suspension due to flight to avoid
criminal prosecution or custody or con-
finement after conviction, or due to vio-
lation of probation or parole.
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416.1340 Penalty for making false or mis-
leading statements or withholding infor-
mation.

Subpart N—Determinations, Administrative
Review Process, and Reopening of De-
terminations and Decisions

INTRODUCTION, DEFINITIONS, AND INITIAL
DETERMINATIONS

416.1400 Introduction.

416.1401 Definitions.

416.1402 Administrative actions that are ini-
tial determinations.

416.1403 Administrative actions that are not
initial determinations.

416.1404 Notice of the initial determination.

416.1405 Effect of an initial determination.

416.1406 Testing modifications to the dis-
ability determination procedures.

RECONSIDERATION

416.1407
416.1408

Reconsideration—general.

Parties to a reconsideration.

416.1409 How to request reconsideration.

416.1411 Good cause for missing the deadline
to request review.

416.1413 Reconsideration procedures.

416.1413a Reconsiderations of initial deter-
minations on applications.

416.1413b Reconsideration procedures for
post-eligibility claims.

416.1413c  Arrangement for conferences.

416.1414 Disability hearing—general.

416.1415 Disability hearing—disability hear-
ing officers.

416.1416 Disability hearing—procedures.

416.1417 Disability hearing—disability hear-
ing officer’s reconsidered determination.

416.1418 Disability hearing—review of the
disability hearing officer’s reconsidered
determination before it is issued.

416.1419 Notice of another person’s request
for reconsideration.

416.1420 Reconsidered determination.

416.1421 Effect of a reconsidered determina-
tion.

416.1422 Notice of a reconsidered determina-
tion.

EXPEDITED APPEALS PROCESS

416.1423 Expedited appeals process—general.

416.1424 When the expedited appeals process
may be used.

416.1425 How to request expedited appeals

process.

416.1426 Agreement in expedited appeals
process.

416.1427 Effect of expedited appeals process
agreement.

416.1428 Expedited appeals process request
that does not result in agreement.
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HEARING BEFORE AN ADMINISTRATIVE LAW
JUDGE

416.1429 Hearing before an administrative
law judge—general.

416.1430 Availability of a hearing before an
administrative law judge.

416.1432 Parties to a hearing before an ad-
ministrative law judge.

416.1433 How to request a hearing before an
administrative law judge.

416.1435 Submitting evidence prior to a
hearing before an administrative law
judge.

416.1436 Time and place for a hearing before
an administrative law judge.

416.1437 Protecting the safety of the public
and our employees in our hearing proc-
ess.

416.1438 Notice of a hearing before an ad-
ministrative law judge.

416.1439 Objections to the issues.

416.1440 Disqualification of the administra-
tive law judge.

416.1441 Prehearing case review.

416.1442 Prehearing proceedings and deci-
sions by attorney advisors.

416.1443 Responsibilities of the adjudication
officer.

ADMINISTRATIVE LAW JUDGE HEARING
PROCEDURES

416.1444 Administrative law judge hearing
procedures—general.

416.1446 Issues before an administrative law
judge.

416.1448 Deciding a case without an oral
hearing before an administrative law
judge.

416.1449 Presenting written statements and
oral arguments.

416.1450 Presenting evidence at a hearing
before an administrative law judge.

416.1451 When a record of a hearing before
an administrative law judge is made.

416.1452 Comnsolidated hearings before an ad-
ministrative law judge.

416.1453 The decision of an administrative
law judge.

416.1455 The effect of an administrative law
judge’s decision.

416.1456 Removal of a hearing request from
an administrative law judge to the Ap-
peals Council.

416.1457 Dismissal of a request for a hearing
before an administrative law judge.

416.1458 Notice of dismissal of a request for
a hearing before an administrative law
judge.

416.1459 Effect of dismissal of a request for a
hearing before an administrative law
judge.

416.1460 Vacating a dismissal of a request
for a hearing before an administrative
law judge.

416.1461 Prehearing and posthearing con-
ferences.
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416.1465 [Reserved]

APPEALS COUNCIL REVIEW

416.1466 Testing elimination of the request
for Appeals Council review.

416.1467 Appeals Council review—general.

416.1468 How to request Appeals Council re-
view.

416.1469 Appeals Council initiates review.

416.1470 Cases the Appeals Council will re-
view.

416.1471 Dismissal by Appeals Council.

416.1472 Effect of dismissal of request for
Appeals Council review.

416.1473 Notice of Appeals Council review.

416.1474 Obtaining evidence from Appeals

Council.

416.1475 Filing briefs with the Appeals
Council.

416.1476 Procedures before Appeals Council
on review.

416.1477 Case remanded by Appeals Council.

416.1479 Decision of Appeals Council.

416.1481 Effect of Appeals Council’s decision
or denial of review.

416.1482 Extension of time to file action in
Federal district court.

COURT REMAND CASES

416.1483 Case remanded by a Federal court.

416.1484 Appeals Council review of adminis-
trative law judge decision in a case re-
manded by a Federal court.

416.1485 Application of circuit court law.

REOPENING AND REVISING DETERMINATIONS
AND DECISIONS

416.1487 Reopening and revising determina-
tions and decisions.

416.1488 Conditions for reopening.

416.1489 Good cause for reopening.

416.1491 Late completion of timely inves-
tigation.

416.1492 Notice of revised determination or
decision.

416.1493 Effect of revised determination or
decision.

416.1494 Time and place to request further
review or a hearing on revised deter-
mination or decision.

PAYMENT OF CERTAIN TRAVEL EXPENSES

416.1495 Payment
penses—general.

416.1496 Who may be reimbursed.

416.1498 What travel expenses are reimburs-
able.

416.1499 When and how to claim reimburse-
ment.

of certain travel ex-

Subpart O—Representation of Parties

416.1500 Introduction.
416.1503 Definitions.
416.1505 Who may be your representative.
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416.1506 Notification of options for obtain-
ing attorney representation.

416.1507 Appointing a representative.

416.1510 Authority of a representative.

416.1513 Mandatory use of electronic serv-
ices.

416.1515
tive.

416.1517 Direct payment of fees to eligible
non-attorney representatives.

416.1520 Fee for a representative’s services.

416.1525 Request for approval of a fee.

416.1528 Proceedings before a State or Fed-
eral court.

416.1530 Payment of fees.

416.1535 [Reserved]

416.1540 Rules of conduct and standards of
responsibility for representatives.

416.1545 Violations of our requirements,
rules, or standards.

Notice or request to a representa-

416.1550 Notice of charges against a rep-
resentative.

416.15556 Withdrawing charges against a rep-
resentative.

416.1565 Hearing on charges.

416.1570 Decision by hearing officer.

416.1575 Requesting review of the hearing
officer’s decision.

416.1576 Assignment of request for review of
the hearing officer’s decision.

416.1580 Appeals Council’s review of hearing
officer’s decision.

416.1585 Evidence permitted on review.

416.1590 Appeals Council’s decision.

416.1595 When the Appeals Council will dis-
miss a request for review.

416.1597 Reinstatement after suspension—
period of suspension expired.

416.1599 Reinstatement after suspension or
disqualification—period of suspension
not expired.

Subpart P—Residence and Citizenship

416.1600 Introduction.

416.1601 Definitions and terms used in this
subpart.

416.1603 How to prove you are a resident of
the United States.

416.1610 How to prove you are a citizen or a
national of the United States.

416.1615 How to prove you are lawfully ad-
mitted for permanent residence in the
United States.

416.1618 When you are considered perma-
nently residing in the United States
under color of law.

416.1619 When you cannot be considered per-
manently residing in the United States
under color of law.

Subpart @—Referral of Persons Eligible for
Supplemental Security Income to
Other Agencies

GENERAL

416.1701 Scope of subpart.
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416.1705 Definitions.

REFERRAL FOR VOCATIONAL REHABILITATION
SERVICES

416.1710 Whom we refer and when.

REFERRAL FOR TREATMENT OF ALCOHOLISM OR
DRUG ADDICTION

416.1720 Whom we refer.

416.1725 Effect of your failure to comply
with treatment requirements for your
drug addiction or alcoholism.

Subpart R—Relationship
416.1801 Introduction.

WHO Is CONSIDERED YOUR SPOUSE

416.1802 Effects of marriage on eligibility
and amount of benefits.

416.1806 Whether you are married and who is
your spouse.

416.1816 Information we need concerning
marriage when you apply for SSI.

416.1821 Showing that you are married when
you apply for SSI.

416.1826 Showing that you are not married
when you apply for SSI.

416.1830 When we stop considering you and
your spouse an eligible couple.

416.1832 When we consider your marriage
ended.

416.1835 Information we need about separa-
tion or end of marriage after you become
eligible for SSI.

WHO IS CONSIDERED A CHILD

416.1851 Effects of being considered a child.

416.1856 Who is considered a child.

416.1861 Deciding whether you are a child:
Are you a student?

416.1866 Deciding whether you are a child:
Are you the head of a household?

WHO IS CONSIDERED A STUDENT FOR PURPOSES
OF THE STUDENT EARNED INCOME EXCLUSION

416.1870 Effect of being considered a stu-
dent.

416.1872 Who is considered a student.

416.1874 When we need evidence that you are
a student.

WHO Is CONSIDERED YOUR PARENT

416.1876 Effects a parent (or parents) can
have on the child’s benefits.

416.1881 Deciding whether someone is your
parent or stepparent.

Subpart S—Interim Assistance Provisions

INTRODUCTION

416.1901 Scope of subpart S.
416.1902 Definitions.
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AUTHORIZATIONS

416.1904 Authorization to withhold SSI ben-
efits.

416.1906 When your authorization is in ef-
fect.

416.1908 When we need another authoriza-
tion.

INTERIM ASSISTANCE AGREEMENTS

416.1910 Requirements for interim assist-
ance agreement.

APPEALS

416.1920 Your appeal rights in the State.
416.1922 Your appeal rights in SSA.

Subpart T—State Supplementation
Provisions; Agreement; Payments

416.2001 State
general.
416.2006 Administration agreements
SSA.

416.2010 Essentials of the administration
agreements.

416.2015 Establishing eligibility.

416.2020 Federally administered
mentary payments.

416.2025 Optional supplementation: Count-
able income.

supplementary payments;

with

supple-

416.2030 Optional supplementation: Vari-
ations in payments.
416.2035 Optional supplementation: Addi-

tional State options.
416.2040 Limitations on eligibility.
416.2045 Overpayments and underpayments;
federally administered supplementation.
416.2047 Waiver of State supplementary pay-

ments.

416.2060 Mandatory minimum State sup-
plementation.

416.2065 Mandatory minimum supplemen-
tation reduced.

416.2060 Mandatory minimum supple-

mentary payments not applicable.

416.2066 Mandatory minimum State sup-
plementation: Agreement deemed.

416.2070 Mandatory supplementation: State
compliance not applicable.

416.2075 Monitoring of mandatory minimum
supplementary payments.

416.2090 State funds transferred for supple-
mentary payments.

416.2095 Pass-along of Federal benefit in-
creases.

416.2096 Basic pass-along rules.

416.2097 Combined supplementary/SSI pay-
ment levels.

416.2098 Supplementary payment levels.

416.2099 Compliance with pass-along.

Subpart U—Medicaid Eligibility
Determinations

416.2101 Introduction.
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416.2111 Conditions for our agreeing to
make Medicaid eligibility determina-
tions.

416.2116 Medicaid
tions.

416.2130 Effect of the agreement and respon-
sibilities of States.

416.2140 Liability for erroneous Medicaid
eligibility determinations.

416.2145 Services other than Medicaid deter-
minations.

416.2161 Charges to States.

416.2166 Changing the agreement.

416.2171 Duration of agreement.

416.2176 Disagreements between a State and
us.

eligibility  determina-

Subpart V—Payments for Vocational
Rehabilitation Services
GENERAL PROVISIONS

416.2201
416.2202

General.

Purpose and scope.

416.2203 Definitions.

416.2204 Participation by State VR agencies
or alternate participants.

416.2206 Basic qualifications for alternate
participants.

PAYMENT PROVISIONS

416.2208 Requirements for payment.

416.2209 Responsibility for making payment
decisions.

416.2210 What we mean by “SGA” and by ‘“‘a
continuous period of 9 months”’.

416.2211 Criteria for determining when VR
services will be considered to have con-
tributed to a continuous period of 9
months.

416.2212 Payment for VR services in a case
where an individual continues to receive
disability or blindness benefits based on
participation in an approved VR pro-
gram.

416.2214 Services for which payment may be
made.

416.2215 When services must have been pro-
vided.

416.2216 When claims for payment for VR
services must be made (filing deadlines).

416.2217 What costs will be paid.

ADMINISTRATIVE PROVISIONS

416.2218 Applicability of these provisions to
alternate participants.

416.2219 Method of payment.

416.2220 Audits.

416.2221 Validation reviews.

416.2222 Confidentiality of information and
records.

416.2223 Other Federal laws and regulations.

416.2227 Resolution of disputes.

EDITORIAL NOTE: Nomenclature changes to
part 416 appear at 68 FR 53509, Sept. 11, 2003.
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Subpart A—Introduction, General
Provisions and Definitions

AUTHORITY: Secs. 702(a)(5) and 1601-1635 of
the Social Security Act (42 U.S.C. 902(a)(b)
and 1381-133d); sec. 212, Pub. L. 93-66, 87 Stat.
155 (42 U.S.C. 1382 note); sec. 502(a), Pub. L.
94-241, 90 Stat. 268 (48 U.S.C. 1681 note).

SOURCE: 39 FR 28625, Aug. 9, 1974, unless
otherwise noted.

§416.101 Introduction.

The regulations in this part 416 (Reg-
ulations No. 16 of the Social Security
Administration) relate to the provi-
sions of title XVI of the Social Secu-
rity Act as amended by section 301 of
Pub. L. 92-603 enacted October 30, 1972,
and as may thereafter be amended.
Title XVI (Supplemental Security In-
come For The Aged, Blind, and Dis-
abled) of the Social Security Act, as
amended, established a national pro-
gram, effective January 1, 1974, for the
purpose of providing supplemental se-
curity income to individuals who have
attained age 65 or are blind or disabled.
The regulations in this part are divided
into the following subparts according
to subject content:

(a) This subpart A contains this in-
troduction, a statement of the general
purpose underlying the supplemental
security income program, general pro-
visions applicable to the program and
its administration, and definitions and
use of terms occurring throughout this
part.

(b) Subpart B of this part covers in
general the eligibility requirements
which must be met for benefits under
the supplemental security income pro-
gram. It sets forth the requirements re-
garding residence, citizenship, age, dis-
ability, or blindness, and describes the
conditions which bar eligibility and
generally points up other conditions of
eligibility taken up in greater detail
elsewhere in the regulations (e.g., limi-
tations on income and resources, re-
ceipt of support and maintenance,
etc.).

(c) Subpart C of this part sets forth
the rules with respect to the filing of
applications, requests for withdrawal
of applications, cancellation of with-
drawal requests and other similar re-
quests.
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(d) Subpart D of this part sets forth
the rules for computing the amount of
benefits payable to an eligible indi-
vidual and eligible spouse.

(e) Subpart E of this part covers pro-
visions with respect to periodic pay-
ment of benefits, joint payments, pay-
ment of emergency cash advances, pay-
ment of benefits prior to a determina-
tion of disability, prohibition against
transfer or assignment of benefits, ad-
justment and waiver of overpayments,
and payment of underpayments.

(f) Subpart F of this part contains
provisions with respect to the selection
of representative payees to receive ben-
efits on behalf of and for the use of re-
cipients and to the duties and respon-
sibilities of representative payees.

(g) Subpart G of this part sets forth
rules with respect to the reporting of
events and circumstances affecting eli-
gibility or the amount of benefits pay-
able.

(h) Subpart H of this part sets forth
rules and guidelines for the submittal
and evaluation of evidence of age
where age is pertinent to establishing
eligibility or the amount of benefits
payable.

(i) Subpart I of this part sets forth
the rules for establishing disability or
blindness where the establishment of
disability or blindness is pertinent to
eligibility.

(j) Subpart J of this part sets forth
the standards, requirements and proce-
dures for States making determina-
tions of disability for the Commis-
sioner. It also sets out the Commis-
sioner’s responsibilities in carrying out
the disability determination function.

(k) Subpart K of this part defines in-
come, earned income, and unearned in-
come and sets forth the statutory exclu-
sions applicable to earned and un-
earned income for the purpose of estab-
lishing eligibility for and the amount
of benefits payable.

(1) Subpart L of this part defines the
term resources and sets forth the statu-
tory exclusions applicable to resources
for the purpose of determining eligi-
bility.

(m) Subpart M of this part deals with
events or circumstances requiring sus-
pension or termination of benefits.

(n) Subpart N of this part contains
provisions with respect to procedures

§416.101

for making determinations with re-
spect to eligibility, amount of benefits,
representative payment, etc., notices
of determinations, rights of appeal and
procedures applicable thereto, and
other procedural due process provi-
sions.

(0) Subpart O of this part contains
provisions applicable to attorneys and
other individuals who represent appli-
cants in connection with claims for
benefits.

(p) Subpart P of this part sets forth
the residence and citizenship require-
ments that are pertinent to eligibility.

(q) Subpart Q of this part contains
provisions with respect to the referral
of individuals for vocational rehabilita-
tion, treatment for alcoholism and
drug addiction, and application for
other benefits to which an applicant
may be potentially entitled.

(r) Subpart R of this part sets forth
the rules for determining marital and
other family relationships where perti-
nent to the establishment of eligibility
for or the amount of benefits payable.

(s) Subpart S of this part explains in-
terim assistance and how benefits may
be withheld to repay such assistance
given by the State.

(t) Subpart T of this part contains
provisions with respect to the sup-
plementation of Federal supplemental
security income payments by States,
agreements for Federal administration
of State supplementation programs,
and payment of State supplementary
payments.

(u) Subpart U of this part contains
provisions with respect to agreements
with States for Federal determination
of Medicaid eligibility of applicants for
supplemental security income.

(v) Subpart V of this part explains
when payments are made to State vo-
cational rehabilitation agencies (or al-
ternate participants) for vocational re-
habilitation services.

[39 FR 28625, Aug. 9, 1974, as amended at 51
FR 11718, Apr. 7, 1986; 62 FR 38454, July 18,
1997]
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§416.105 Administration.

The Supplemental Security Income
for the Aged, Blind, and Disabled pro-
gram is administered by the Social Se-
curity Administration.

[61 FR 11718, Apr. 7, 1986, as amended at 62
FR 38454, July 18, 1997]

§416.110 Purpose of program.

The basic purpose underlying the
supplemental security income program
is to assure a minimum level of income
for people who are age 65 or over, or
who are blind or disabled and who do
not have sufficient income and re-
sources to maintain a standard of liv-
ing at the established Federal min-
imum income level. The supplemental
security income program replaces the
financial assistance programs for the
aged, blind, and disabled in the 50
States and the District of Columbia for
which grants were made under the So-
cial Security Act. Payments are fi-
nanced from the general funds of the
United States Treasury. Several basic
principles underlie the program:

(a) Objective tests. The law provides
that payments are to be made to aged,
blind, and disabled people who have in-
come and resources below specified
amounts. This provides objective meas-
urable standards for determining each
person’s benefits.

(b) Legal right to payments. A person’s
rights to supplemental security income
payments—how much he gets and
under what conditions—are clearly de-
fined in the law. The area of adminis-
trative discretion is thus limited. If an
applicant disagrees with the decision
on his claim, he can obtain an adminis-
trative review of the decision and if
still not satisfied, he may initiate
court action.

(c) Protection of personal dignity.
Under the Federal program, payments
are made under conditions that are as
protective of people’s dignity as pos-
sible. No restrictions, implied or other-
wise, are placed on how recipients
spend the Federal payments.

(d) Nationwide uniformity of standards.
The eligibility requirements and the
Federal minimum income level are
identical throughout the 50 States and
the District of Columbia. This provides
assurance of a minimum income base
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on which States may build supple-
mentary payments.

(e) Incentives to work and opportunities
for rehabilitation. Payment amounts are
not reduced dollar-for-dollar for work
income but some of an applicant’s in-
come is counted toward the eligibility
limit. Thus, recipients are encouraged
to work if they can. Blind and disabled
recipients with vocational rehabilita-
tion potential are referred to the ap-
propriate State vocational rehabilita-
tion agencies that offer rehabilitation
services to enable them to enter the
labor market.

(f) State supplementation and Medicaid
determinations. (1) Federal supple-
mental security income payments less-
en the variations in levels of assistance
and provide a basic level of assistance
throughout the nation. States are re-
quired to provide mandatory minimum
State supplementary payments begin-
ning January 1, 1974, to aged, blind, or
disabled recipients of assistance for the
month of December 1973 under such
State’s plan approved under title I, X,
XIV, or XVI of the Act in order for the
State to be eligible to receive title XIX
funds (see subpart T of this part).
These payments must be in an amount
sufficient to ensure that individuals
who are converted to the new program
will not have their income reduced
below what it was under the State pro-
gram for December 1973. In addition,
each State may choose to provide more
than the Federal supplemental security
income and/or mandatory minimum
State supplementary payment to what-
ever extent it finds appropriate in view
of the needs and resources of its citi-
zens or it may choose to provide no
more than the mandatory minimum
payment where applicable. States
which provide State supplementary
payments can enter into agreements
for Federal administration of the man-
datory and optional State supple-
mentary payments with the Federal
Government paying the administrative
costs. A State which elects Federal ad-
ministration of its supplementation
program must apply the same eligi-
bility criteria (other than those per-
taining to income) applied to deter-
mine eligibility for the Federal portion
of the supplemental security income
payment, except as provided in sec.
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1616(c) of the Act (see subpart T of this
part). There is a limitation on the
amount payable to the Commissioner
by a State for the amount of the sup-
plementary payments made on its be-
half for any fiscal year pursuant to the
State’s agreement with the Secretary.
Such limitation on the amount of re-
imbursement is related to the State’s
payment levels for January 1972 and its
total expenditures for calendar year
1972 for aid and assistance under the
appropriate State plan(s) (see subpart
T of this part).

(2) States with Medicaid eligibility
requirements for the aged, blind, and
disabled that are identical (except as
permitted by §416.2111) to the supple-
mental security income eligibility re-
quirements may elect to have the So-
cial Security Administration deter-
mine Medicaid eligibility under the
State’s program for recipients of sup-
plemental security income and recipi-
ents of a federally administered State
supplementary payment. The State
would pay half of Social Security Ad-
ministration’s incremental administra-
tive costs arising from carrying out the
agreement.

[39 FR 28625, Aug. 9, 1974, as amended at 53
FR 12941, Apr. 20, 1988; 62 FR 38454, July 18,
1997]

§416.120 General definitions and use
of terms.

(a) Terms relating to acts and regula-
tions. As used in this part:

(1) The Act means the Social Security
Act as amended (42 U.S.C. Chap. 7).

(2) Wherever a title is referred to, it
means such title of the Act.

(3) Vocational Rehabilitation Act
means the act approved June 2, 1920 (41
Stat. 735), 29 U.S.C. 3142, as amended,
and as may be amended from time to
time hereafter.

(b) Commissioner; Appeals Council; de-
fined. As used in this part:

(1) Commissioner means the Commis-
sioner of Social Security.

(2) Appeals Council means the Appeals
Council of the Office of Hearings and
Appeals in the Social Security Admin-
istration or such member or members
thereof as may be designated by the
Chairman.

(c) Miscellaneous. As used in this part
unless otherwise indicated:

§416.120

(1) Supplemental security income benefit
means the amount to be paid to an eli-
gible individual (or eligible individual
and his eligible spouse) under title XVI
of the Act.

(2) Income means the receipt by an in-
dividual of any property or service
which he can apply, either directly or
by sale or conversion, to meeting his
basic needs (see subpart K of this part).

(3) Resources means cash or other lig-
uid assets or any real or personal prop-
erty that an individual owns and could
convert to cash to be used for support
and maintenance (see §416.1201(a)).

(4) Attainment of age. An individual
attains a given age on the first mo-
ment of the day preceding the anniver-
sary of his birth corresponding to such
age.

(5) Couple means an eligible indi-
vidual and his eligible spouse.

(6) Institution (see §416.201).

(7) Public institution (see §416.201).

(8) Resident of a public institution (see
§416.201).

(9) State, unless otherwise indicated,
means a State of the United States, the
District of Columbia, or effective Janu-
ary 9, 1978, the Northern Mariana Is-
lands.

(10) The term United States when used
in a geographical sense means the 50
States, the District of Columbia, and
effective January 9, 1978, the Northern
Mariana Islands.

(11) Masculine gender includes the
feminine, unless otherwise indicated.

(12) Section means a section of the
regulations in part 416 of this chapter
unless the context indicates otherwise.

(13) Eligible individual means an aged,
blind, or disabled individual who meets
all the requirements for eligibility for
benefits under the supplemental secu-
rity income program.

(14) Eligible spouse means an aged,
blind, or disabled individual who is the
husband or wife of another aged, blind,
or disabled individual and who is living
with that individual (see §416.1801(c)).

(d) Periods of limitation ending on non-
work days. Pursuant to the Act, where
any provision of title XVI, or any pro-
vision of another law of the United
States (other than the Internal Rev-
enue Code of 1954) relating to or chang-
ing the effect of title XVI, or any regu-
lation of the Commissioner issued
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under title XVI, provides for a period
within which an act is required to be
done which affects eligibility for or the
amount of any benefit or payment
under title XVI or is necessary to es-
tablish or protect any rights under
title XVI and such period ends on a
Saturday, Sunday, or Federal legal hol-
iday or on any other day all or part of
which is declared to be a nonworkday
for Federal employees by statute or
Executive Order, then such act shall be
considered as done within such period
if it is done on the first day thereafter
which is not a Saturday, Sunday, or
legal holiday or any other day all or
part of which is declared to be a non-
workday for Federal employees either
by statute or Executive Order. For pur-
poses of this paragraph, the day on
which a period ends shall include the
final day of any extended period where
such extension is authorized by law or
by the Commissioner pursuant to law.
Such extension of any period of limita-
tion does not apply to periods during
which an application for benefits or
payments may be accepted as such an
application pursuant to subpart C of
this part.

[39 FR 28625, Aug. 9, 1974, as amended at 43
FR 25091, June 9, 1978; 561 FR 11719, Apr. 7,
1986; 60 FR 16374, Mar. 30, 1995; 62 FR 38454,
July 18, 1997]

§416.121 Receipt of aid or assistance
for December 1973 under an ap-
proved State plan under title I, X,
XTIV, or XVI of the Social Security
Act.

(a) Recipient of aid or assistance de-
fined. As used in this part 416, the term
individual who was a recipient of aid or
assistance for December 1973 under a
State plan approved under title I, X,
XIV, or XVI of the Social Security Act
means an individual who correctly re-
ceived aid or assistance under such
plan for December 1973 even though
such aid or assistance may have been
received subsequent to December 1973.
It also includes an individual who filed
an application prior to January 1974
and was otherwise eligible for aid or as-
sistance for December 1973 under the
provisions of such State plan but did
not in fact receive such aid or assist-
ance. It does not include an individual
who received aid or assistance because
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of the provisions of 45 CFR 205.10(a)
(pertaining to continuation of assist-
ance until a fair hearing decision is
rendered), as in effect in December
1973, and with respect to whom it is
subsequently determined that such aid
or assistance would not have been re-
ceived without application of the pro-
visions of such 45 CFR 205.10(a).

(b) Aid or assistance defined. As used
in this part 416, the term aid or assist-
ance means aid or assistance as defined
in titles I, X, XIV, and XVI of the So-
cial Security Act, as in effect in De-
cember 1973, and such aid or assistance
is eligible for Federal financial partici-
pation in accordance with those titles
and the provisions of 45 CFR chapter II
as in effect in December 1973.

(c) Determinations of receipt of aid or
assistance for December 1973. For the
purpose of application of the provisions
of this part 416, the determination as
to whether an individual was a recipi-
ent of aid or assistance for December
1973 under a State plan approved under
title I, X, XIV, or XVI of the Social Se-
curity Act will be made by the Social
Security Administration. In making
such determination, the Social Secu-
rity Administration may take into
consideration a prior determination by
the appropriate State agency as to
whether the individual was eligible for
aid or assistance for December 1973
under such State plan. Such prior de-
termination, however, shall not be con-
sidered as conclusive in determining
whether an individual was a recipient
of aid or assistance for December 1973
under a State plan approved under title
I, X, XIV, or XVI of the Social Security
Act for purposes of application of the
provisions of this part 416.

(d) Special provision for disabled recipi-
ents. For purposes of §416.907, the cri-
teria and definitions enumerated in
paragraphs (a) through (c) of this sec-
tion are applicable in determining
whether an individual was a recipient
of aid or assistance (on the basis of dis-
ability) under a State plan approved
under title XIV or XVI of the Act for a
month prior to July 1973. It is not nec-
essary that the aid or assistance for
December 1973 and for a month prior to
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July 1973 have been paid under the
State plan of the same State.

[39 FR 32024, Sept. 4, 1974; 39 FR 33207, Sept.
16, 1974, as amended at 51 FR 11719, Apr. 7,
1986]

Subpart B—Eligibility

AUTHORITY: Secs. 702(a)(5), 1110(b), 1602,
1611, 1614, 1619(a), 1631, and 1634 of the Social
Security Act (42 U.S.C. 902(a)(5), 1310(b),
1381a, 1382, 1382c, 1382h(a), 1383, and 1383c);
secs. 211 and 212, Pub. L. 93-66, 87 Stat. 154
and 1565 (42 U.S.C. 1382 note); sec. 502(a), Pub.
L. 94241, 90 Stat. 268 (48 U.S.C. 1681 note);
sec. 2, Pub. L. 99-643, 100 Stat. 3574 (42 U.S.C.
1382h note).

SOURCE: 47 FR 3103, Jan. 22, 1982, unless
otherwise noted.

GENERAL

§416.200 Introduction.

You are eligible for SSI benefits if
you meet all the basic requirements
listed in §416.202. However, the first
month for which you may receive SSI
benefits is the month after the month
in which you meet these eligibility re-
quirements. (See §416.501.) You must
give us any information we request and
show us necessary documents or other
evidence to prove that you meet these
requirements. We determine your eligi-
bility for each month on the basis of
your countable income in that month.
You continue to be eligible unless you
lose your eligibility because you no
longer meet the basic requirements or
because of one of the reasons given in
§§416.207 through 416.216.

[64 FR 31972, June 15, 1999, as amended at 68
FR 53508, Sept. 11, 2003]

§416.201 General definitions
terms used in this subpart.

Any 9-month period means any period
of 9 full calendar months ending with
any full calendar month throughout
which (as defined in §416.211) an indi-
vidual is residing in a public emer-
gency shelter for the homeless (as de-
fined in this section) and including the
immediately preceding 8 consecutive
full calendar months. January 1988 is
the earliest possible month in any 9-
month period.

Educational or vocational training
means a recognized program for the ac-

and

§416.201

quisition of knowledge or skills to pre-
pare an individual for gainful employ-
ment. For purposes of these regula-
tions, educational or vocational train-
ing does not include programs limited
to the acquisition of basic life skills in-
cluding but not limited to eating and
dressing.

Emergency shelter means a shelter for
individuals whose homelessness poses a
threat to their lives or health.

Homeless individual is one who is not
in the custody of any public institution
and has no currently usable place to
live. By custody we mean the care and
control of an individual in a mandatory
residency where the individual’s free-
dom to come and go as he or she choos-
es is restricted. An individual in a pub-
lic institution awaiting discharge and
placement in the community is in the
custody of that institution until dis-
charged and is not homeless for pur-
poses of this provision.

Institution means an establishment
that makes available some treatment
or services in addition to food and shel-
ter to four or more persons who are not
related to the proprietor.

Medical treatment facility means an in-
stitution or that part of an institution
that is licensed or otherwise approved
by a Federal, State, or local govern-
ment to provide inpatient medical care
and services.

Public emergency shelter for the home-
less means a public institution or that
part of a public institution used as an
emergency shelter by the Federal gov-
ernment, a State, or a political sub-
division of a State, primarily for mak-
ing available on a temporary basis a
place to sleep, food, and some services
or treatment to homeless individuals.
A medical treatment facility (as de-
fined in §416.201) or any holding facil-
ity, detoxification center, foster care
facility, or the like that has custody of
the individual is not a public emer-
gency shelter for the homeless. Simi-
larly, transitional living arrangements
such as a halfway house that are part
of an insitution’s plan to facilitate the
individual’s adjustment to community
living are not public emergency shel-
ters for the homeless.

Public institution means an institu-
tion that is operated by or controlled
by the Federal government, a State, or
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a political subdivision of a State such
as a city or county. The term public in-
stitution does not include a publicly op-
erated community residence which
serves 16 or fewer residents.

Resident of a public institution means a
person who can receive substantially
all of his or her food and shelter while
living in a public institution. The per-
son need not be receiving treatment
and services available in the institu-
tion and is a resident regardless of
whether the resident or anyone else
pays for all food, shelter, and other
services in the institution. A person is
not a resident of a public institution if
he or she is living in a public edu-
cational institution for the primary
purpose of receiving educational or vo-
cational training as defined in this sec-
tion. A resident of a public institution
means the same thing as an inmate of a
public institution as used in section
1611(e)(1)(A) of the Social Security Act.
(See §416.211(b), (c), and (d) of this sub-
part for exceptions to the general limi-
tation on the eligibility for Supple-
mental Security Income benefits of in-
dividuals who are residents of a public
institution.)

SSI means supplemental security in-
come.

State assistance means payments
made by a State to an aged, blind, or
disabled person under a State plan ap-
proved under title I, X, XIV, or XVI
(AABD) of the Social Security Act
which was in effect before the SSI Pro-
gram.

We or Us means the Social Security
Administration.

You or Your means the person who
applies for or receives SSI benefits or
the person for whom an application is
filed.

[47 FR 3103, Jan. 22, 1982, as amended at 49
FR 19639, May 19, 1984; 50 FR 48570, Nov. 26,
1985; 50 FR 515617, Dec. 18, 1985; 54 FR 19164,
May 4, 1989; 72 FR 50874, Sept. 5, 2007]

§416.202 Who may get SSI benefits.

You are eligible for SSI benefits if
you meet all of the following require-
ments:

(a) You are—

(1) Aged 65 or older (subpart H);

(2) Blind (subpart I); or

(3) Disabled (subpart I).
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(b) You are a resident of the United
States (§416.1603), and—

(1) A citizen or a national of the
United States (§416.1610);

(2) An alien lawfully admitted for
permanent residence in the TUnited
States (§416.1615);

(3) An alien permanently residing in
the United States under color of law
(§416.1618); or

(4) A child of armed forces personnel
living overseas as described in §416.216.

(¢) You do not have more income
than is permitted (subparts K and D).

(d) You do not have more resources
than are permitted (subpart L).

(e) You are disabled, drug addiction
or alcoholism is a contributing factor
material to the determination of dis-
ability (see §416.935), and you have not
previously received a total of 36
months of Social Security benefit pay-
ments when appropriate treatment was
available or 36 months of SSI benefits
on the basis of disability where drug
addiction or alcoholism was a contrib-
uting factor material to the determina-
tion of disability.

(f) You are not—

(1) Fleeing to avoid prosecution for a
crime, or an attempt to commit a
crime, which is a felony under the laws
of the place from which you flee (or
which, in the case of the State of New
Jersey, is a high misdemeanor under
the laws of that State);

(2) Fleeing to avoid custody or con-
finement after conviction for a crime,
or an attempt to commit a crime,
which is a felony under the laws of the
place from which you flee (or which, in
the case of the State of New Jersey, is
a high misdemeanor under the laws of
that State); or

(3) Violating a condition of probation
or parole imposed under Federal or
State law.

(g) You file an application for SSI
benefits (subpart C).

[47 FR 3103, Jan. 22, 1982, as amended at 58
FR 4897, Jan. 19, 1993; 60 FR 8149, Feb. 10,
1995; 61 FR 10277, Mar. 13, 1996; 65 FR 40495,
June 30, 2000]

§416.203 Initial determinations of SSI
eligibility.

(a) What happens when you apply for

SSI benefits. When you apply for SSI

benefits we will ask you for documents
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and any other information we need to
make sure you meet all the require-
ments. We will ask for information
about your income and resources and
about other eligibility requirements
and you must answer completely. We
will help you get any documents you
need but do not have.

(b) How we determine your eligibility
for SSI benefits. We determine that you
are eligible for SSI benefits for a given
month if you meet the requirements in
§416.202 in that month. However, you
cannot become eligible for payment of
SSI benefits until the month after the
month in which you first become eligi-
ble for SSI benefits (see §416.501). In ad-
dition, we wusually determine the
amount of your SSI benefits for a
month based on your income in an ear-
lier month (see §416.420). Thus, it is
possible for you to meet the eligibility
requirements in a given month but re-
ceive no benefit payment for that
month.

[47 FR 3103, Jan. 22, 1982, as amended at 50
FR 48570, Nov. 26, 1985; 64 FR 31972, June 15,
1999]

§416.204 Redeterminations of SSI eli-
gibility.

(a) Redeterminations defined. A rede-
termination is a review of your eligi-
bility to make sure that you are still
eligible and that you are receiving the
right amount of SSI benefits. This re-
view deals with the requirements for
eligibility other than whether you are
still disabled or blind. Continuation of
disability or blindness reviews are dis-
cussed in §§416.989 and 416.990.

(b) When we make redeterminations. (1)
We redetermine your eligibility on a
scheduled basis at periodic intervals.
The length of time between scheduled
redeterminations varies depending on
the likelihood that your situation may
change in a way that affects your bene-
fits.

(2) We may also redetermine your eli-
gibility when you tell us (or we other-
wise learn) of a change in your situa-
tion which affects your eligibility or
the amount of your benefit.

(c) The period for which a redetermina-
tion applies: (1) The first redetermina-
tion applies to—

(i) The month in which we make the
redetermination;

§416.207

(ii) All months beginning with the
first day of the latest of the following:

(A) The month of first eligibility or
re-eligibility; or

(B) The month of application; or

(C) The month of deferred or updated
development; and

(iii) Future months until the second
redetermination.

(2) All other redeterminations apply
to—

(i) The month in which we make the
redetermination;

(ii) All months beginning with the
first day of the month the last redeter-
mination was initiated; and

(iii) Future months until the next re-
determination.

(3) If we made two redeterminations
which cover the same month, the later
redetermination is the one we apply to
that month.

[47 FR 3103, Jan. 22, 1982, as amended at 50
FR 48570, Nov. 26, 1985; 58 FR 64893, Dec. 10,
1993]

REASONS WHY YOoU MAY NoOT GET SSI
BENEFITS FOR WHICH YOU ARE OTHER-
WISE ELIGIBLE

§416.207 You do not give us permis-
sion to contact financial institu-
tions.

(a) To be eligible for SSI payments
you must give us permission to contact
any financial institution and request
any financial records that financial in-
stitution may have about you. You
must give us this permission when you
apply for SSI payments or when we ask
for it at a later time. You must also
provide us with permission from any-
one whose income and resources we
consider as being available to you, i.e.,
deemors (see §§416.1160, 416.1202,
416.1203, and 416.1204).

(b) Financial institution means any:

(1) Bank,

(2) Savings bank,

(3) Credit card issuer,

(4) Industrial loan company,

(5) Trust company,

(6) Savings association,

(7) Building and loan,

(8) Homestead association,

(9) Credit union,

(10) Consumer finance institution, or

(11) Any other financial institution
as defined in section 1101(1) of the
Right to Financial Privacy Act.
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(c) Financial record means an original
of, a copy of, or information known to
have been derived from any record held
by the financial institution pertaining
to your relationship with the financial
institution.

(d) We may ask any financial institu-
tion for information on any financial
account concerning you. We may also
ask for information on any financial
accounts for anyone whose income and
resources we consider as being avail-
able to you (see §§416.1160, 416.1202,
416.1203, and 416.1204).

(e) We ask financial institutions for
this information when we think that it
is necessary to determine your SSI eli-
gibility or payment amount.

(f) Your permission to contact finan-
cial institutions, and the permission of
anyone whose income and resources we
consider as being available to you, i.e.,
a deemor (see §§416.1160, 416.1202,
416.1203, and 416.1204), remains in effect
until a terminating event occurs. The
following terminating events only
apply prospectively and do not invali-
date the permission for past periods.

(1) You cancel your permission in
writing and provide the writing to us.

(2) The deemor cancels their permis-
sion in writing and provides the writ-
ing to us.

(3) The basis on which we consider a
deemor’s income and resources avail-
able to you ends, e.g. when spouses sep-
arate or divorce or a child attains age
18.

(4) Your application for SSI is denied,
and the denial is final. A denial is final
when made, unless you appeal the de-
nial timely as described in §§416.1400
through 416.1499.

(5) You are no longer eligible for SSI
as described in §§416.1331 through
416.1335.

(g) If you don’t give us permission to
contact any financial institution and
request any financial records about
you when we think it is necessary to
determine your SSI eligibility or pay-
ment amount, or if you cancel the per-
mission, you cannot be eligible for SSI
payments. Also, except as noted in
paragraph (h), if anyone whose income
and resources we consider as being
available to you (see §§416.1160, 416.1202,
416.1203, and 416.1204) doesn’t give us
permission to contact any financial in-
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stitution and request any financial
records about that person when we
think it is necessary to determine your
eligibility or payment amount, or if
that person cancels the permission,
you cannot be eligible for SSI pay-
ments. This means that if you are ap-
plying for SSI payments, you cannot
receive them. If you are receiving SSI
payments, we will stop your payments.

(h) You may be eligible for SSI pay-
ments if there is good cause for your
being unable to obtain permission for
us to contact any financial institution
and request any financial records about
someone whose income and resources
we consider as being available to you
(see §§416.1160, 416.1202, 416.1203, and
416.1204).

(1) Good cause exists if permission
cannot be obtained from the individual
and there is evidence that the indi-
vidual is harassing you, abusing you,
or endangering your life.

(2) Good cause may exist if an indi-
vidual other than one listed in para-
graph (h)(3) of this section refuses to
provide permission and: you acted in
good faith to obtain permission from
the individual but were unable to do so
through no fault of your own, or you
cooperated with us in our efforts to ob-
tain permission.

(3) Good cause does not apply if the
individual is your representative payee
and your legal guardian, if you are a
minor child and the individual is your
representative payee and your custo-
dial parent, or if you are an alien and
the individual is your sponsor or the
sponsor’s living-with spouse.

[68 FR 53508, Sept. 11, 2003]

§416.210 You do not apply for other
benefits.

(a) General rule. You are not eligible
for SSI benefits if you do not apply for
all other benefits for which you may be
eligible.

(b) What ‘‘other benefits’’ includes.
“Other benefits’”” includes any pay-
ments for which you can apply that are
available to you on an ongoing or one-
time basis of a type that includes an-
nuities, pensions, retirement benefits,
or disability benefits. For example,
‘““other benefits”” includes veterans’
compensation and pensions, workers’
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compensation payments, Social Secu-
rity insurance benefits and unemploy-
ment insurance benefits. ‘“‘Other bene-
fits for which you are required to
apply do not include payments that
you may be eligible to receive from a
fund established by a State to aid vic-
tims of crime. (See §416.1124(c)(17).)

(¢) Our notice to you. We will give you
a dated, written notice that will tell
you about any other benefits that we
think you are likely to be eligible for.
In addition, the notice will explain
that your eligibility for SSI benefits
will be affected if you do not apply for
those other benefits.

(d) What you must do to apply for other
benefits. In order to apply for other ben-
efits, you must file any required appli-
cations and do whatever else is needed
so that your eligibility for the other
benefits can be determined. For exam-
ple, if any documents (such as a copy of
a birth certificate) are required in ad-
dition to the application, you must
submit them.

(e) What happens if you do not apply
for the other benefits. (1) If you do not
apply for the other benefits within 30
days from the day that you receive our
written notice, you are not eligible for
SSI benefits. This means that if you
are applying for SSI benefits, you can-
not receive them. If you are receiving
SSI benefits, your SSI benefits will
stop. In addition, you will have to
repay us for any SSI benefits that you
received beginning with the month
that you received our written notice.
We assume (unless you prove other-
wise) that you received our written no-
tice b days after the date shown on the
notice. We will also find that you are
not eligible for SSI benefits if you file
the required application for other bene-
fits but do not take other necessary
steps to obtain them.

(2) We will not find you ineligible for
SSI benefits if you have a good reason
for not applying for the other benefits
within the 30-day period or taking
other necessary steps to obtain them.
In determining whether a good reason
exists, we will take into account any
physical, mental, educational, or lin-
guistic limitations (including any lack
of facility with the English language)
which may have caused you to fail to

§416.211

apply for other benefits. You may have
a good reason if, for example—

(i) You are incapacitated (because of
illness you were not able to apply); or

(ii) It would be useless for you to
apply (you once applied for the benefits
and the reasons why you were turned
down have not changed).

[47 FR 3103, Jan. 22, 1982, as amended at 50
FR 5573, Feb. 11, 1985; 50 FR 14211, Apr. 11,
1985; 59 FR 1635, Jan. 12, 1994; 61 FR 1712, Jan.
23, 19961

§416.211 You are a resident of a public
institution.

(a) General rule. (1) Subject to the ex-
ceptions described in paragraphs (b),
(c), and (d) of this section and §416.212,
you are not eligible for SSI benefits for
any month throughout which you are a
resident of a public institution as de-
fined in §416.201. In addition, if you are
a resident of a public institution when
you apply for SSI benefits and meet all
other eligibility requirements, you
cannot be eligible for payment of bene-
fits until the first day of the month fol-
lowing the day of your release from the
institution.

(2) By throughout a month we mean
that you reside in an institution as of
the beginning of a month and stay the
entire month. If you have been a resi-
dent of a public institution, you re-
main a resident if you are transferred
from one public institution to another
or if you are temporarily absent for a
period of not more than 14 consecutive
days. A person also is a resident of an
institution throughout a month if he
or she is born in the institution during
the month and resides in the institu-
tion the rest of the month or resides in
the institution as of the beginning of a
month and dies in the institution dur-
ing the month.

(b) Exception—SSI benefits payable at a
reduced rate. You may be eligible for
SSI benefits at a reduced rate de-
scribed in §416.414, if—

(1)(i) You reside throughout a month
in a public institution that is a medical
treatment facility where Medicaid
(title XIX of the Social Security Act)
pays a substantial part (more than 50
percent) of the cost of your care; you
are a child under the age of 18 residing
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throughout a month in a public insti-
tution that is a medical treatment fa-
cility where a substantial part (more
than 50 percent) of the cost of your
care is paid under a health insurance
policy issued by a private provider of
such insurance; or, you are a child
under the age of 18 residing throughout
a month in a public institution that is
a medical treatment facility where a
substantial part (more than 50 percent)
of the cost of your care is paid by a
combination of Medicaid payments and
payments made under a health insur-
ance policy issued by a private provider
of such insurance; or

(ii) You reside for part of a month in
a public institution and the rest of the
month in a public institution or pri-
vate medical treatment facility where
Medicaid pays a substantial part (more
than 50 percent) of the cost of your
care; you are a child under the age of 18
residing for part of a month in a public
institution and the rest of the month
in a public institution or private med-
ical treatment facility where a sub-
stantial part (more than 50 percent) of
the cost of your care is paid under a
health insurance policy issued by a pri-
vate provider of such insurance; or you
are a child under the age of 18 residing
for part of a month in a public institu-
tion and the rest of the month in a pub-
lic institution or private medical treat-
ment facility where a substantial part
(more than 50 percent) of the cost of
your care is paid by a combination of
Medicaid payments and payments
made under a health insurance policy
issued by a private provider; and

(2) You are ineligible in that month
for a benefit described in §416.212 that
is payable to a person temporarily con-
fined in a medical treatment facility.

(c) Exception for publicly operated com-
munity residences which serve nmo more
than 16 residents—(1) General rule. If you
are a resident of a publicly operated
community residence which serves no
more than 16 residents, you may be eli-
gible for SSI benefits.

(2) Services that a facility must provide
in order to be a community residence. To
be a community residence, a facility
must provide food and shelter. In addi-
tion, it must make available some
other services. For example, the other
services could be—
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(i) Social services;

(ii) Help with personal living activi-
ties;

(iii) Training in socialization and life
skills; or

(iv) Providing occasional or
dental medical or remedial care.

(3) Serving no more than 16 residents. A
community residence serves no more
than 16 residents if—

(i) It is designed and planned to serve
no more than 16 residents, or the de-
sign and plan were changed to serve no
more than 16 residents; and

(ii) It is in fact serving 16 or fewer
residents.

(4) Publicly operated. A community
residence is publicly operated if it is
operated or controlled by the Federal
government, a State, or a political sub-
division of a State such as a city or
county.

(5) Facilities which are not a publicly
operated community residence. If you live
in any of the following facilities, you
are not a resident of a publicly oper-
ated community residence:

(i) A residential facility which is on
the grounds of or next to a large insti-
tution or multipurpose complex;

(ii) An educational or vocational
training institution whose main func-
tion is to provide an approved, accred-
ited, or recognized program to some or
all of those who live there;

(iii) A jail or other facility where the
personal freedom of anyone who lives
there is restricted because that person
is a prisoner, is being held under court
order, or is being held until charges
against that person are disposed of; or

(iv) A medical treatment facility (de-
fined in §416.201).

(d) Exception for residents of public
emergency shelters for the homeless. For
months after December 1987, if you are
a resident of a public emergency shel-
ter for the homeless (defined in
§416.201) you may be eligible for SSI
benefits for any 6 months throughout
which you reside in a shelter in any 9-
month period (defined in §416.201). The
6 months do not need to be consecutive
and we will not count as part of the 6
months any prior months throughout
which you lived in the shelter but did
not receive SSI benefits. We will also
not count any months throughout

inci-
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which you lived in the shelter and re-
ceived SSI benefits prior to January
1988.

Example: You are receiving SSI benefits
when you lose your home and enter a public
emergency shelter for the homeless on
March 10, 1988. You remain a resident of a
shelter until October 10, 1988. Since you were
not in the shelter throughout the month of
March, you are eligible to receive your ben-
efit for March without having this month
count towards the 6-month period. The last
full month throughout which you reside in
the shelter is September 1988. Therefore, if
you meet all eligibility requirements, you
will also be paid benefits for April through
September (6 months during the 9-month pe-
riod September 1988 back through January
1988). If you are otherwise eligible, you will
receive your SSI benefit for October when
you left the shelter, since you were not a
resident of the shelter throughout that
month.

[47 FR 3103, Jan. 22, 1982, as amended at 50
FR 51518, Dec. 18, 1985; 51 FR 13492, Apr. 21,
1986; 51 FR 17332, May 12, 1986; 51 FR 34464,
Sept. 29, 1986; 54 FR 19164, May 4, 1989; 61 FR
10277, Mar. 13, 1996; 62 FR 1055, Jan. 8, 1997; 64
FR 31972, June 15, 1999; 72 FR 50874, Sept. 5,
2007]

§416.212 Continuation of full benefits
in certain cases of medical confine-
ment.

(a) Benefits payable under section
1611(e)(1)(E) of the Social Security Act.
Subject to eligibility and regular com-
putation rules (see subparts B and D of
this part), you are eligible for the bene-
fits payable under section 1611(e)(1)(E)
of the Social Security Act for up to 2
full months of medical confinement
during which your benefits would oth-
erwise be suspended because of resi-
dence in a public institution or reduced
because of residence in a public or pri-
vate institution where Medicaid pays a
substantial part (more than 50 percent)
of the cost of your care or, if you are a
child under age 18, reduced because of
residence in a public or private institu-
tion which receives payments under a
health insurance policy issued by a pri-
vate provider, or a combination of
Medicaid and a health insurance policy
issued by a private provider, pay a sub-
stantial part (more than 50 percent) of
the cost of your care if—

(1) You were eligible under either sec-
tion 1619(a) or section 1619(b) of the So-
cial Security Act in the month before

§416.212

the first full month of residence in an
institution;

(2) The institution agrees that no
portion of these benefits will be paid to
or retained by the institution except-
ing nominal sums for reimbursement of
the institution for any outlay for a re-
cipient’s personal needs (e.g., personal
hygiene items, snacks, candy); and

(3) The month of your institutional-
ization is one of the first 2 full months
of a continuous period of confinement.

(b) Benefits payable under section
1611(e)(1)(G) of the Social Security Act. (1)
Subject to eligibility and regular com-
putation rules (see subparts B and D of
this part), you are eligible for the bene-
fits payable under section 1611(e)(1)(G)
of the Social Security Act for up to 3
full months of medical confinement
during which your benefits would oth-
erwise be suspended because of resi-
dence in a public institution or reduced
because of residence in a public or pri-
vate institution where Medicaid pays a
substantial part (more than 50 percent)
of the cost of your care or, if you are a
child under age 18, reduced because of
residence in a public or private institu-
tion which receives payments under a
health insurance policy issued by a pri-
vate provider, or a combination of
Medicaid and a health insurance policy
issued by a private provider, pay a sub-
stantial part (more than 50 percent) of
the cost of your care if—

(i) You were eligible for SSI cash
benefits and/or federally administered
State supplementary payments for the
month immediately prior to the first
full month you were a resident in such
institution;

(ii) The month of your institutional-
ization is one of the first 3 full months
of a continuous period of confinement;

(iii) A physician certifies, in writing,
that you are not likely to be confined
for longer than 90 full consecutive days
following the day you entered the in-
stitution, and the certification is sub-
mitted to SSA no later than the day of
discharge or the 90th full day of con-
finement, whichever is earlier; and

(iv) You need to pay expenses to
maintain the home or living arrange-
ment to which you intend to return
after institutionalization and evidence
regarding your need to pay these ex-
penses is submitted to SSA no later
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than the day of discharge or the 90th
full day of confinement, whichever is
earlier.

(2) We will determine the date of sub-
mission of the evidence required in
paragraphs (b)(1) (iii) and (iv) of this
section to be the date we receive it or,
if mailed, the date of the postmark.

(c) Prohibition against using benefits
for current maintenance. If the recipient
is a resident in an institution, the re-
cipient or his or her representative
payee will not be permitted to pay the
institution any portion of benefits pay-
able under section 1611(e)(1)(G) except-
ing nominal sums for reimbursement of
the institution for any outlay for the
recipient’s personal needs (e.g., per-
sonal hygiene items, snacks, candy). If
the institution is the representative
payee, it will not be permitted to re-
tain any portion of these benefits for
the cost of the recipient’s current
maintenance excepting nominal sums
for reimbursement for outlays for the
recipient’s personal needs.

[61 FR 10277, Mar. 13, 1996, as amended at 62
FR 1055, Jan. 8, 1997; 72 FR 50874, Sept. 5,
2007]

§416.214 You are disabled and drug
addiction or alcoholism is a contrib-
uting factor material to the deter-
mination of disability.

(a) If you do not comply with treatment
requirements. If you receive benefits be-
cause you are disabled and drug addic-
tion or alcoholism is a contributing
factor material to the determination of
disability (see §416.935), you must avail
yourself of any appropriate treatment
for your drug addiction or alcoholism
at an approved institution or facility
when this treatment is available and
make progress in your treatment. You
are not eligible for SSI benefits begin-
ning with the month after the month
you are notified in writing that we de-
termined that you have failed to com-
ply with the treatment requirements.
If your benefits are suspended because
you failed to comply with treatment
requirements, you will not be eligible
to receive benefits until you have dem-
onstrated compliance with treatment
for a period of time, as specified in
§416.1326. The rules regarding treat-
ment for drug addiction and alcoholism
are in subpart I of this part.
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(b) If you previously received 36 months
of SSI or Social Security benefits. You are
not eligible for SSI benefits by reason
of disability on the basis of drug addic-
tion or alcoholism as described in
§416.935 if—

(1) You previously received a total of
36 months of SSI benefits on the basis
of disability and drug addiction or al-
coholism was a contributing factor ma-
terial to the determination of dis-
ability for months beginning March
1995, as described in §416.935. Not in-
cluded in these 36 months are months
before March 1995 and months for
which your benefits were suspended for
any reason. The 36-month limit is no
longer effective for months beginning
after September 2004; or

(2) You previously received a total of
36 months of Social Security benefits
counted in accordance with the provi-
sions of §§404.316, 404.337, and 404.352 by
reason of disability on the basis of drug
addiction or alcoholism as described in
§404.1535.

[60 FR 8149, Feb. 10, 1995. Redesignated at 61
FR 10277, Mar. 13, 1996]

§416.215 You leave the United States.

You lose your eligibility for SSI ben-
efits for any month during all of which
you are outside of the United States. If
you are outside of the United States
for 30 days or more in a row, you are
not considered to be back in the United
States until you are back for 30 days in
a row. You may again be eligible for
SSI benefits in the month in which the
30 days end if you continue to meet all
other eligibility requirements.

By United States, we mean the 50
States, the District of Columbia, and
the Northern Mariana Islands.

[47 FR 3103, Jan. 22, 1982. Redesignated at 61
FR 10277, Mar. 13, 1996]

§416.216 You are a child of armed
forces personnel living overseas.

(a) General rule. For purposes of this
part, overseas means any location out-
side the United States as defined in
§416.215; i.e., the 50 States, the District
of Columbia and the Northern Mariana
Islands. You may be eligible for SSI
benefits if you live overseas and if—

(1) You are a child as described in
§416.1856;
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(2) You are a citizen of the United
States; and

(3) You are living with a parent as de-
scribed in §416.1881 who is a member of
the armed forces of the United States
assigned to permanent duty ashore
overseas.

(b) Living with. You are considered to
be living with your parent who is a
member of the armed forces if—

(1) You physically live with the par-
ent who is a member of the armed
forces overseas; or

(2) You are not living in the same
household as the military parent but
your presence overseas is due to his or
her permanent duty assignment.

[68 FR 4897, Jan. 19, 1993; 58 FR 9597, Feb. 22,
1993, as amended at 59 FR 41400, Aug. 12, 1994.
Redesignated at 61 FR 10277, Mar. 13, 1996; 70
FR 61366, Oct. 24, 2005]

ELIGIBILITY FOR INCREASED BENEFITS
BECAUSE OF ESSENTIAL PERSONS

§416.220 General.

If you are a qualified individual and
have an essential person you may be el-
igible for increased benefits. You may
be a qualified individual and have an
essential person only if you received
benefits under a State assistance plan
approved under title I, X, XIV, or XVI
(AABD) of the Act for December 1973.
Definitions and rules that apply to
qualified individuals and essential per-
sons are discussed in §§416.221 through
416.223.

§416.221 Who is a qualified individual.

You are a qualified individual if—

(a) You received aid or assistance for
the month of December 1973 under a
State plan approved under title I, X,
XIV, or XVI (AABD) of the Act;

(b) The State took into account the
needs of another person in deciding
your need for the State assistance for
December 1973;

(c) That other person was living in
your home in December 1973; and

(d) That other person was not eligible
for State assistance for December 1973.

§416.222 Who is an essential person.

(a) General rule. A person is an essen-
tial person if—

§416.223

(1) That person has continuously
lived in the home of the same qualified
individual since December 1973;

(2) That person was not eligible for
State assistance for December 1973;

(3) That person was never eligible for
SSI benefits in his or her own right or
as an eligible spouse; and

(4) There are State records which
show that under a State plan in effect
for June 1973, the State took that per-
son’s needs into account in deter-
mining the qualified individual’s need
for State assistance for December 1973.
Any person who meets these require-
ments is an essential person. This
means that the qualified individual can
have more than one essential person.

(b) Absence of an essential person from
the home of a qualified individual. An es-
sential person may be temporarily ab-
sent from the house of a qualified indi-
vidual and still be an essential person.
For example, the essential person could
be hospitalized. We consider an absence
to temporary if—

(1) The essential person intends to re-
turn;

(2) The facts support this intention;

(3) It is likely that he or she will re-
turn; and

(4) The absence is not longer than 90
days.

(c) Absence of a qualified individual
from his or her home. You may be tem-
porarily absent from your home and
still have an essential person. For ex-
ample, you could be hospitalized. We
consider an absence to be temporary
if—

(1) You intend to return;

(2) The facts support your intention;

(3) It is likely that you will return;
and

(4) Your absence does not exceed six
months.

(d) Essential person becomes eligible for
SSI benefits. If an essential person be-
comes eligible for SSI benefits, he or
she will no longer be an essential per-
son beginning with the month that he
or she becomes eligible for the SSI ben-
efits.

§416.223 What happens if you are a
qualified individual.
(a) Increased SSI benefits. We may in-

crease the amount of your SSI benefits
if—
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(1) You are a qualified individual; and
(2) You have one or more essential
persons in your home.

In subpart D, we explain how these in-
creased benefits are calculated.

(b) Income and resource limits. If you
are a qualified individual, we consider
the income and resources of an essen-
tial person in your home to be yours.
You are eligible for increased SSI bene-
fits if—

(1) Your resources which are counted
do not exceed the limit for SSI eligi-
bility purposes (see subpart L); and

(2) Your income which is counted for
SSI eligibility purposes (see subpart K)
does not exceed the sum of—

(i) The SSI Federal benefit rate (see
subpart D); and

(ii) The proper number of essential
person increments (for the value of an
essential person increment see subpart
D). One essential person increment is
added to the SSI Federal benefit rate
for each essential person in your home.

(c) Excluding the income and resources
of an essential person. (1) While an es-
sential person increment increases
your SSI Federal benefit rate, that per-
son’s income which we consider to be
yours may actually result in a lower
monthly payment to you. We will dis-
cuss this with you and explain how an
essential person affects your benefit. If
you choose to do so, you may ask us in
writing to determine your eligibility
without your essential person or, if you
have more than one essential person,
without one or more of your essential
persons. We will then figure the
amount of your SSI benefits without
counting as your own income and re-
sources of the essential persons that
you specify and we will end the essen-
tial person increment for those essen-
tial persons. You should consider this
carefully because once you make the
request, you cannot withdraw it. We
will make the change beginning with
the month following the month that
you make the request.

(2) We will not include the income
and resources of the essential person if
the person’s income or resources would
cause you to lose your eligibility. The
loss of the essential person increment
will be permanent.
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§416.250 Experimental, pilot, and dem-
onstration projects in the SSI pro-
gram.

(a) Authority and purpose. Section
1110(b) of the Act authorizes the Com-
missioner to develop and conduct ex-
perimental, pilot, and demonstration
projects to promote the objectives or
improve the administration of the SSI
program. These projects will test the
advantages of altering certain require-
ments, conditions, or limitations for
recipients and test different adminis-
trative methods that apply to title XVI
applicants and recipients.

(b) Altering benefit requirements, limita-
tions or conditions. Notwithstanding
any other provision of this part, the
Commissioner is authorized to waive
any of the requirements, limitations or
conditions established under title XVI
of the Act and impose additional re-
quirements, limitations or conditions
for the purpose of conducting experi-
mental, pilot, or demonstration
projects. The projects will alter the
provisions that currently apply to ap-
plicants and recipients to test their ef-
fect on the program. If, as a result of
participation in a project under this
section, a project participant becomes
ineligible for Medicaid benefits, the
Commissioner shall make arrange-
ments to extend Medicaid coverage to
such participant and shall reimburse
the States for any additional expenses
incurred due to such continued partici-
pation.

(c) Applicability and scope—(1) Partici-
pants and nonparticipants. If you are se-
lected to participate in an experi-
mental, pilot, or demonstration
project, we may temporarily set aside
one or more current requirements, lim-
itations or conditions of eligibility and
apply alternative provisions to you. We
may also modify current methods of
administering title XVI as part of a
project and apply alternative proce-
dures or policies to you. The alter-
native provisions or methods of admin-
istration used in the projects will not
substantially reduce your total income
or resources as a result of your partici-
pation or disadvantage you in compari-
son to current provisions, policies, or
procedures. If you are not selected to
participate in the experimental, or
pilot, or demonstration projects (or if
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you are placed in a control group which
is not subject to the alternative re-
quirements, limitations, or conditions)
we will continue to apply the current
requirements, limitations or condi-
tions of eligibility to you.

(2) Alternative provisions or methods of
administration. The alternative require-
ments, limitations or conditions that
apply to you in an experimental, pilot,
or demonstration project may include
any of the factors needed for aged,
blind, or disabled persons to be eligible
for SSI benefits. Experiments that we
conduct will include, to the extent fea-
sible, applicants and recipients who are
under age 18 as well as adults and will
include projects to ascertain the feasi-
bility of treating drug addicts and alco-
holics.

(d) Selection of participants. Participa-
tion in the SSI project will be on a vol-
untary basis. The voluntary written
consent necessary in order to partici-
pate in any experimental, pilot, or
demonstration project may be revoked
by the participant at any time.

(e) Duration of experimental, pilot, and
demonstration projects. A notice describ-
ing each experimental, pilot, or dem-
onstration project will be published in
the FEDERAL REGISTER before each
project is placed in operation. Each ex-
perimental, pilot and demonstration
project will have a termination date
(up to 10 years from the start of the
project).

[48 FR 7576, Feb. 23, 1983, as amended at 52
FR 37605, Oct. 8, 1987; 62 FR 38454, July 18,
1997]

SPECIAL PROVISIONS FOR PEOPLE WHO
WORK DESPITE A DISABLING IMPAIRMENT

§416.260 General.

The regulations in §§416.260 through
416.269 describe the rules for deter-
mining eligibility for special SSI cash
benefits and for special SSI eligibility
status for an individual who works de-
spite a disabling impairment. Under
these rules an individual who works de-
spite a disabling impairment may qual-
ify for special SSI cash benefits and in
most cases for Medicaid benefits when
his or her gross earned income exceeds
the applicable dollar amount which or-
dinarily represents SGA described in
§416.974(b)(2). The calculation of this

§416.262

gross earned income amount, however,
is not to be considered an actual SGA
determination. Also, for purposes of de-
termining eligibility or continuing eli-
gibility for Medicaid benefits, a blind
or disabled individual (no longer eligi-
ble for regular SSI benefits or for spe-
cial SSI cash benefits) who, except for
earnings, would otherwise be eligible
for SSI cash benefits may be eligible
for a special SSI eligibility status
under which he or she is considered to
be a blind or disabled individual receiv-
ing SSI benefits. We explain the rules
for eligibility for special SSI cash ben-
efits in §§416.261 and 416.262. We explain
the rules for the special SSI eligibility
status in §§416.264 through 416.269.

[69 FR 41403, Aug. 12, 1994]

§416.261 What are special SSI cash
benefits and when are they payable.

Special SSI cash benefits are benefits
that we may pay you in lieu of regular
SSI benefits because your gross earned
income in a month of initial eligibility
for regular SSI benefits exceeds the
amount ordinarily considered to rep-
resent SGA under §416.974(b)(2). You
must meet the eligibility requirements
in §416.262 in order to receive special
SSI cash benefits. Special SSI cash
benefits are not payable for any month
in which your countable income ex-
ceeds the limits established for the SSI
program (see subpart K of this part). If
you are eligible for special SSI cash
benefits, we consider you to be a dis-
abled individual receiving SSI benefits
for purposes of eligibility for Medicaid.
We compute the amount of special SSI
cash benefits according to the rules in
subpart D of this part. If your State
makes supplementary payments which
we administer under a Federal-State
agreement, and if your State elects to
supplement the special SSI cash bene-
fits, the rules in subpart T of this part
will apply to these payments.

[47 FR 15324, Apr. 9, 1982, as amended at 50
FR 46763, Nov. 13, 1985; 59 FR 41403, Aug. 12,
1994]

§416.262 Eligibility requirements for
special SSI cash benefits.

You are eligible for special SSI cash
benefits if you meet the following re-
quirements—
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(a) You were eligible to receive a reg-
ular SSI benefit or a federally adminis-
tered State supplementary payment
(see §416.2001) in a month before the
month for which we are determining
your eligibility for special SSI cash
benefits as long as that month was not
in a prior period of eligibility which
has terminated according to §§416.1331
through 416.1335;

(b) In the month for which we are
making the determination, your gross
earned income exceeds the amount or-
dinarily considered to represent SGA
under §416.974(b)(2);

(c) You continue to have a disabling
impairment;

(d) If your disability is based on a de-
termination that drug addiction or al-
coholism is a contributing factor mate-
rial to the determination of disability
as described in §416.935, you have not
yvet received SSI cash benefits, special
SSI cash benefits, or special SSI eligi-
bility status for a total of 36 months,
or Social Security benefit payments
when treatment was available for a
total of 36 months; and

(e) You meet all the nondisability re-
quirements for eligibility for SSI bene-
fits (see §416.202).

We will follow the rules in this subpart
in determining your eligibility for spe-
cial SSI cash benefits.

[47 FR 15324, Apr. 9, 1982, as amended at 59
FR 41404, Aug. 12, 1994; 60 FR 8149, Feb. 10,
1995; 64 FR 31972, June 15, 1999]

§416.263 No
needed.

We do not require you to apply for
special cash benefits nor is it necessary
for you to apply to have the special SSI
eligibility status determined. We will
make these determinations automati-
cally.

[47 FR 15324, Apr. 9, 1982]

additional application

§416.264 When does the special SSI
eligibility status apply.

The special SSI eligibility status ap-
plies for the purposes of establishing or
maintaining your eligibility for Med-
icaid. For these purposes we continue
to consider you to be a blind or dis-
abled individual receiving benefits even
though you are in fact no longer re-
ceiving regular SSI benefits or special
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SSI cash benefits. You must meet the
eligibility requirements in §416.265 in
order to qualify for the special SSI eli-
gibility status. Special SSI eligibility
status also applies for purposes of re-
acquiring status as eligible for regular
SSI benefits or special SSI cash bene-
fits.

[59 FR 41404, Aug. 12, 1994]

§416.265 Requirements for the special
SSI eligibility status.

In order to be eligible for the special
SSI eligibility status, you must have
been eligible to receive a regular SSI
benefit or a federally administered
State supplementary payment (see
§416.2001) in a month before the month
for which we are making the special
SSI eligibility status determination.
The month you were eligible for a reg-
ular SSI benefit or a federally adminis-
tered State supplementary payment
may not be in a prior period of eligi-
bility which has been terminated ac-
cording to §§416.1331 through 416.1335.
For periods prior to May 1, 1991, you
must be under age 65. Also, we must es-
tablish that:

(a) You are blind or you continue to
have a disabling impairment which, if
drug addiction or alcoholism is a con-
tributing factor material to the deter-
mination of disability as described in
§416.935, has not resulted in your re-
ceiving SSI cash benefits, special SSI
cash benefits, or special SSI eligibility
status for a total of 36 months, or So-
cial Security benefit payments when
treatment was available for a total of
36 months;

(b) Except for your earnings, you
meet all the nondisability require-
ments for eligibility for SSI benefits
(see §416.202);

(c) The termination of your eligi-
bility for Medicaid would seriously in-
hibit your ability to continue working
(see §416.268); and

(d) Your earnings after the exclusions
in §416.1112(c) (6), (8), and (9) are not
sufficient to allow you to provide your-
self with a reasonable equivalent of the
benefits (SSI benefits, federally admin-
istered State supplementary payments,
Medicaid, and publicly-funded attend-
ant care services, including personal
care assistance under §416.269(d)) which
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would be available to you if you did not
have those earnings (see §416.269).

[47 FR 15324, Apr. 9, 1982, as amended at 59
FR 41404, Aug. 12, 1994; 59 FR 49291, Sept. 27,
1994; 60 FR 8149, Feb. 10, 1995]

§416.266 Continuation of SSI status
for Medicaid

If we stop your benefits because of
your earnings and you are potentially
eligible for the special SSI eligibility
status you will continue to be consid-
ered an SSI recipient for purposes of
eligibility for Medicaid during the time
it takes us to determine whether the
special eligibility status applies to
you.

[47 FR 15324, Apr. 9, 1982]

§416.267

We determine whether the special
SSI eligibility status applies to you by
verifying that you continue to be blind
or have a disabling impairment by ap-
plying the rules in subpart I of this
part, and by following the rules in this
subpart to determine whether you
meet the requirements in §416.265(b). If
you do not meet these requirements we
determine that the special eligibility
status does not apply. If you meet
these requirements, then we apply spe-
cial rules to determine if you meet the
requirements of §416.265 (¢) and (d). If
for the period being evaluated, you
meet all of the requirements in §416.265
we determine that the special status
applies to you.

[47 FR 15324, Apr. 9, 1982]

General.

§416.268 What is done to determine if
you must have Medicaid in order to
work.

For us to determine that you need
Medicaid benefits in order to continue
to work, you must establish:

(a) That you are currently using or
have received services which were paid
for by Medicaid during the period
which began 12 months before our first
contact with you to discuss this use; or

(b) That you expect to use these serv-
ices within the next 12 months; or

(c) That you would need Medicaid to
pay for unexpected medical expenses in
the next 12 months.

[59 FR 41404, Aug. 12, 1994]

§416.269

§416.269 What is done to determine
whether your earnings are too low
to provide comparable benefits and
services you would receive in the
absence of those earnings.

(a) What we determine. We must deter-
mine whether your earnings are too
low to provide you with benefits and
services comparable to the benefits and
services you would receive if you did
not have those earnings (see
§416.265(d)).

(b) How the determination is made. In
determining whether your earnings are
too low to provide you with benefits
and services comparable to the benefits
and services you would receive if you
did not have those earnings, we com-
pare your anticipated gross earnings
(or a combination of anticipated and
actual gross earnings, as appropriate)
for the 12-month period beginning with
the month for which your special SSI
eligibility status is being determined
to a threshold amount for your State
of residence. This threshold amount
consists of the sum for a 12-month pe-
riod of two items, as follows:

(1) The amount of gross earnings in-
cluding amounts excluded under
§416.1112(c) (4), (6) and (7) that would
reduce to zero the Federal SSI benefit
and the optional State supplementary
payment for an individual with no
other income living in his or her own
household in the State where you re-
side. This amount will vary from State
to State depending on the amount of
the State supplementary payment; and

(2) The average expenditures for Med-
icaid benefits for disabled and blind
SSI cash recipients, including recipi-
ents of federally administered State
supplementary payments only, in your
State of residence.

(c) How the eligibility requirements are
met. (1) You meet the requirements in
§416.265(d) if the comparison shows
that your gross earnings are equal to
or less than the applicable threshold
amount for your State, as determined
under paragraphs (b) (1) and (2) of this
section. However, if the comparison
shows that these earnings exceed the
applicable threshold amount for your
State, we will establish (and use in a
second comparison) an individualized
threshold taking into account the total
amount of:
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(i) The amount determined under
paragraph (b)(1) of this section that
would reduce to zero the Federal SSI
benefit and State supplementary pay-
ment for your actual living arrange-
ment;

(ii) The average Medicaid expendi-
tures for your State of residence under
paragraph (b)(2) of this section or, if
higher, your actual medical expendi-
tures in the appropriate 12-month pe-
riod;

(iii) Any amounts excluded from your
income as impairment-related work ex-
penses (see §416.1112(c)(6)), work ex-
penses of the blind (see §416.1112(c)(8)),
and income used or set aside for use
under an approved plan for achieving
self support (see §416.1112(c)(9)); and

(iv) the value of any publicly-funded
attendant care services as described in
paragraph (d) of this section (including
personal care assistance).

(2) If you have already completed the
12-month period for which we are deter-
mining your eligibility, we will con-
sider only the expenditures made in
that period.

(d) Attendant care services. Expendi-
tures for attendant care services (in-
cluding personal care assistance) which
would be available to you in the ab-
sence of earnings that make you ineli-
gible for SSI cash benefits will be con-
sidered in the individualized threshold
(as described in paragraph (c)(1) of this
section) if we establish that they are:

(1) Provided by a paid attendant;

(2) Needed to assist with work-re-
lated and/or personal functions; and

(3) Paid from Federal, State, or local
funds.

(e) Annual update of information. The
threshold amounts used in determina-
tions of sufficiency of earnings will be
based on information and data updated
no less frequently than annually.

[569 FR 41404, Aug. 12, 1994; 59 FR 49291, Sept.
27, 1994]

Subpart C—Filing of Applications

AUTHORITY: Secs. 702(a)(5), 1611, and 1631
(a), (d), and (e) of the Social Security Act (42
U.S.C. 902(a)(5), 1382, and 1383 (a), (d), and
(e)).

SOURCE: 45 FR 48120, July 18, 1980, unless
otherwise noted.
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GENERAL PROVISIONS

§416.301 Introduction.

This subpart contains the rules for
filing a claim for supplemental secu-
rity income (SSI) benefits. It tells you
what an application is, who may sign
it, who must file one to be eligible for
benefits, the period of time it is in ef-
fect, and how it may be withdrawn. It
also tells you when a written state-
ment or an oral inquiry may be consid-
ered to establish an application filing
date.

§416.302 Definitions.

For the purpose of this subpart—

Benefits means any payments made
under the SSI program. SSI benefits
also include any federally administered
State supplementary payments.

Claimant means the person who files
an application for himself or herself or
the person on whose behalf an applica-
tion is filed.

We or us means the Social Security
Administration (SSA).

You or your means the person who
applies for benefits, the person for
whom an application is filed or anyone
who may consider applying for bene-
fits.

§416.305 You must file an application
to receive supplemental security in-
come benefits.

(a) General rule. In addition to meet-
ing other requirements, you must file
an application to become eligible to re-
ceive benefits. If you believe you may
be eligible, you should file an applica-
tion as soon as possible. Filing an ap-
plication will—

(1) Permit us to make a formal deter-
mination whether or not you are eligi-
ble to receive benefits;

(2) Assure that you receive benefits
for any months you are eligible to re-
ceive payment; and

(3) Give you the right to appeal if you
disagree with the determination.

(b) Exceptions. You need not file a
new application if—

(1) You have been receiving benefits
as an eligible spouse and are no longer
living with your husband or wife;

(2) You have been receiving benefits
as an eligible spouse of an eligible indi-
vidual who has died;

796



Social Security Administration

(3) You have been receiving benefits
because you are disabled or blind and
you are 65 years old before the date we
determine that you are no longer blind
or disabled.

(4) A redetermination of your eligi-
bility is being made and it is found
that you were not eligible for benefits
during any part of a period for which
we are making a redetermination but
you currently meet the requirements
for eligibility;

(5) You are notified that your pay-
ments of SSI benefits will be stopped
because you are no longer eligible and
you again meet the requirements for
eligibility before your appeal rights are
exhausted.

[45 FR 48120, July 18, 1980, as amended at 60
FR 16374, Mar. 30, 1995; 64 FR 31972, June 15,
1999]

APPLICATIONS

§416.310 What makes an application a
claim for benefits.

An application will be considered a
claim for benefits, if the following re-
quirements are met:

(a) An application form prescribed by
us must be filled out.

(b) be filed at a social security office,
at another Federal or State office we
have designated to receive applications
for us, or with a person we have au-
thorized to receive applications for us.
See §416.325.

(c) The claimant or someone who
may sign an application for the claim-
ant must sign the application. See
§§416.315 and 416.320.

(d) The claimant must be alive at the
time the application is filed. See
§§416.340, 416.345, and 416.351 for excep-
tions.

[46 FR 48120, July 18, 1980, as amended at 59
FR 44926, Aug. 31, 1994]

§416.315 Who may sign an application.

We will determine who may sign an
application according to the following
rules:

(a) If you are 18 years old or over,
mentally competent, and physically
able, you must sign your own applica-
tion. If you are 16 years old or older
and under age 18, you may sign the ap-
plication if you are mentally com-
petent, have no court appointed rep-

§416.320

resentative, and are not in the care of
any other person or institution.

(b) If the claimant is under age 18, or
is mentally incompetent, or is phys-
ically unable to sign the application, a
court appointed representative or a
person who is responsible for the care
of the claimant, including a relative,
may sign the application. If the claim-
ant is in the care of an institution, the
manager or principal officer of the in-
stitution may sign the application.

(c) To prevent a claimant from losing
benefits because of a delay in filing an
application when there is a good reason
why the claimant cannot sign an appli-
cation, we may accept an application
signed by someone other than a person
described in this section.

Example: Mr. Smith comes to a Social Se-
curity office to file an application for SSI
disability benefits for Mr. Jones. Mr. Jones,
who lives alone, just suffered a heart attack
and is in the hospital. He asked Mr. Smith,
whose only relationship is that of a neighbor
and friend, to file the application for him.
We will accept an application signed by Mr.
Smith since it would not be possible to have
Mr. Jones sign and file the application at
this time. SSI benefits can be paid starting
with the first day of the month following the
month the individual first meets all eligi-
bility requirements for such benefits, includ-
ing having filed an application. If Mr. Smith
could not sign an application for Mr. Jones,
a loss of benefits would result if it is later
determined that Mr. Jones is in fact dis-
abled.

[45 FR 48120, July 18, 1980, as amended at 51
FR 13492, Apr. 21, 1986; 64 FR 31972, June 15,
1999]

§416.320 Evidence of authority to sign
an application for another.

(a) A person who signs an application
for someone else will be required to
provide evidence of his or her authority
to sign the application for the person
claiming benefits under the following
rules:

(1) If the person who signs is a court
appointed representative, he or she
must submit a certificate issued by the
court showing authority to act for the
claimant.

(2) If the person who signs is not a
court appointed representative, he or
she must submit a statement describ-
ing his or her relationship to the
claimant. The statement must also de-
scribe the extent to which the person is
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responsible for the care of the claim-
ant. This latter information will not be
requested if the application is signed
by a parent for a child with whom he or
she is living. If the person signing is
the manager or principal officer of an
institution he or she should show his or
her title.

(b) We may, at any time, require ad-
ditional evidence to establish the au-
thority of a person to sign an applica-
tion for someone else.

[45 FR 48120, July 18, 1980, as amended at 51
FR 13493, Apr. 21, 1986]

§416.325 When an application is con-
sidered filed.

(a) General rule. We consider an appli-
cation for SSI benefits filed on the day
it is received by an employee at any so-
cial security office, by someone at an-
other Federal or State office des-
ignated to receive applications for us,
or by a person we have authorized to
receive applications for us.

(b) Exceptions. (1) When we receive an
application that is mailed, we will use
the date shown by the United States
postmark as the filing date if using the
date the application is received will re-
sult in a loss of benefits. If the post-
mark is unreadable or there is no post-
mark, we will use the date the applica-
tion is signed (if dated) or 5 days before
the day we receive the signed applica-
tion, whichever date is later.

(2) We consider an application to be
filed on the date of the filing of a writ-
ten statement or the making of an oral
inquiry under the conditions in
§§416.340, 416.345 and 416.350.

(3) We will establish a ‘‘deemed’ fil-
ing date of an application in a case of
misinformation under the conditions
described in §416.351. The filing date of
the application will be a date deter-
mined under §416.351(b).

[45 FR 48120, July 18, 1980, as amended at 51
FR 13493, Apr. 21, 1986; 59 FR 44926, Aug. 31,
1994]

§416.327 Pilot program for photo-
graphic identification of disability
benefit applicants in designated ge-
ographic areas.

(a) To be eligible for SSI disability or
blindness benefits in the designated
pilot geographic areas during the time
period of the pilot, you or a person act-
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ing on your behalf must give SSA per-
mission to take your photograph and
make this photograph a part of the
claims folder. You must give us this
permission when you apply for benefits
and/or when we ask for it at a later
time. Failure to cooperate will result
in denial of benefits. We will permit an
exception to the photograph require-
ment when an individual has a sincere
religious objection. This pilot will be
in effect for a six-month period after
these final rules become effective.

(b) Designated pilot geographic areas
means:

(1) All SSA field offices in the State
of South Carolina.

(2) The Augusta, Georgia SSA field
office.

(3) All SSA field offices in the State
of Kansas.

(4) Selected SSA field offices located
in New York City.

[68 FR 23195, May 1, 2003]

EFFECTIVE FILING PERIOD OF
APPLICATION

§416.330 Filing before the first month
you meet the requirements for eligi-
bility.

If you file an application for SSI ben-
efits before the first month you meet
all the other requirements for eligi-
bility, the application will remain in
effect from the date it is filed until we
make a final determination on your ap-
plication, unless there is a hearing de-
cision on your application. If there is a
hearing decision, your application will
remain in effect until the hearing deci-
sion is issued.

(a) If you meet all the requirements
for eligibility while your application is
in effect, the earliest month for which
we can pay you benefits is the month
following the month that you first
meet all the requirements.

(b) If you first meet all the require-
ments for eligibility after the period
for which your application was in ef-
fect, you must file a new application
for benefits. In this case, we can pay
you benefits only from the first day of
the month following the month that
you meet all the requirements based on
the new application.

[64 FR 31973, June 15, 1999]
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§416.335 Filing in or after the month
you meet the requirements for eligi-
bility.

When you file an application in the
month that you meet all the other re-
quirements for eligibility, the earliest
month for which we can pay you bene-
fits is the month following the month
you filed the application. If you file an
application after the month you first
meet all the other requirements for eli-
gibility, we cannot pay you for the
month in which your application is
filed or any months before that month.
See §§416.340, 416.345 and 416.350 on how
a written statement or an oral inquiry
made before the filing of the applica-
tion form may affect the filing date of
the application.

[64 FR 31973, June 15, 1999]

FILING DATE BASED UPON A WRITTEN
STATEMENT OR ORAL INQUIRY

§416.340 Use of date of written state-
ment as application filing date.

We will use the date a written state-
ment, such as a letter, an SSA ques-
tionnaire or some other writing, is re-
ceived at a social security office, at an-
other Federal or State office des-
ignated by us, or by a person we have
authorized to receive applications for
us as the filing date of an application
for benefits, only if the use of that date
will result in your eligibility for addi-
tional benefits. If the written state-
ment is mailed, we will use the date
the statement was mailed to us as
shown by a United States postmark. If
the postmark is unreadable or there is
no postmark, we will use the date the
statement is signed (if dated) or 5 days
before the day we receive the written
statement, whichever date is later, as
the filing date of an application for
benefits. In order for us to use your
written statement to protect your fil-
ing date, the following requirements
must be met:

(a) The written statement shows an
intent to claim benefits for yourself or
for another person.

(b) You, your spouse or a person who
may sign an application for you signs
the statement.

(c) An application form signed by you
or by a person who may sign an appli-
cation for you is filed with us within 60

§416.345

days after the date of a notice we will
send telling of the need to file an appli-
cation. The notice will say that we will
make an initial determination of eligi-
bility for SSI benefits if an application
form is filed within 60 days after the
date of the notice. (We will send the
notice to the claimant, or where he or
she is a minor or incompetent, to the
person who gave us the written state-
ment.)

(d)(1) The claimant is alive when the
application is filed on a prescribed
form, or

(2) If the claimant dies after the writ-
ten statement is filed, the deceased
claimant’s surviving spouse or par-
ent(s) who could be paid the claimant’s
benefits under §416.542(b), or someone
on behalf of the surviving spouse or
parent(s) files an application form. If
we learn that the claimant has died be-
fore the notice is sent or within 60 days
after the notice but before an applica-
tion form is filed, we will send a notice
to such a survivor. The notice will say
that we will make an initial deter-
mination of eligibility for SSI benefits
only if an application form is filed on
behalf of the deceased within 60 days
after the date of the notice to the sur-
vivor.

[45 FR 48120, July 18, 1980, as amended at 51
FR 13493, Apr. 21, 1986; 58 FR 52912, Oct. 13,
1993]

§416.345 Use of date of oral inquiry as
application filing date.

We will use the date of an oral in-
quiry about SSI benefits as the filing
date of an application for benefits only
if the use of that date will result in
your eligibility for additional benefits
and the following requirements are
met:

(a) The inquiry asks about the claim-
ant’s eligibility for SSI benefits.

(b) The inquiry is made by the claim-
ant, the claimant’s spouse, or a person
who may sign an application on the
claimant’s behalf as described in
§416.315.

(¢) The inquiry, whether in person or
by telephone, is directed to an office or
an official described in §416.310(b).

(d) The claimant or a person on his or
her behalf as described in §416.315 files
an application on a prescribed form
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within 60 days after the date of the no-
tice we will send telling of the need to
file an application. The notice will say
that we will make an initial deter-
mination of eligibility for SSI benefits
if an application form is filed within 60
days after the date of the notice. (We
will send the notice to the claimant or,
where he or she is a minor or incom-
petent, to the person who made the in-
quiry.)

(e)(1) The claimant is alive when the
application is filed on a prescribed
form, or

(2) If the claimant dies after the oral
inquiry is made, the deceased claim-
ant’s surviving spouse or parent(s) who
could be paid the claimant’s benefits
under §416.542(b), or someone on behalf
of the surviving spouse or parent(s)
files an application form. If we learn
that the claimant has died before the
notice is sent or within 60 days after
the notice but before an application
form is filed, we will send a notice to
such a survivor. The notice will say
that we will make an initial deter-
mination of eligibility for SSI benefits
only if an application form is filed on
behalf of the deceased within 60 days
after the date of the notice to the sur-
vivor.

[45 FR 48120, July 18, 1980, as amended at 51
FR 13493, Apr. 21, 1986; 58 FR 52912, Oct. 13,
1993]

§416.350 Treating a title IT application
as an oral inquiry about SSI bene-
fits.

(a) When a person applies for benefits
under title II (retirement, survivors, or
disability benefits) we will explain the
requirements for receiving SSI benefits
and give the person a chance to file an
application for them if—

(1) The person is within 2 months of
age 65 or older or it looks as if the per-
son might qualify as a blind or disabled
person, and

(2) It is not clear that the person’s
title II benefits would prevent him or
her from receiving SSI or any State
supplementary benefits handled by the
Social Security Administration.

(b) If the person applying for title II
benefits does not file an application for
SSI on a prescribed form when SSI is
explained to him or her, we will treat
his or her filing of an application for
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title II benefits as an oral inquiry
about SSI, and the date of the title II
application form may be used to estab-
lish the SSI application date if the re-
quirements of §416.345 (d) and (e) are
met.

DEEMED FILING DATE BASED ON
MISINFORMATION

§416.351 Deemed filing date in a case
of misinformation.

(a) General. You may have considered
applying for SSI benefits for yourself
or for another person, and you may
have contacted us in writing, by tele-
phone or in person to inquire about fil-
ing an application for these benefits. It
is possible that in responding to your
inquiry, we may have given you misin-
formation about your eligibility for
such benefits, or the eligibility of the
person on whose behalf you were con-
sidering applying for benefits, which
caused you not to file an application at
that time. If this happened, and later
an application for such benefits is filed
with us, we may establish an earlier
filing date under this section.

Example 1: Ms. Jones calls a Social Secu-
rity office to inquire about filing an applica-
tion for SSI benefits. During her conversa-
tion with an SSA employee, she tells the em-
ployee about her resources. The SSA em-
ployee tells Ms. Jones that because her
countable resources are above the allowable
limit, she would be ineligible for SSI bene-
fits. The employee fails to consider certain
resource exclusions under the SSI program
which would have reduced Ms. Jones’ count-
able resources below the allowable limit,
making her eligible for benefits. Because Ms.
Jones thought that she would be ineligible,
she decides not to file an application for SSI
benefits. Ms. Jones later reads about re-
source exclusions under the SSI program.
She recontacts the Social Security office to
file an SSI application, and alleges that she
had been previously misinformed about her
eligibility for SSI benefits. She files an ap-
plication for SSI benefits, provides the infor-
mation required under paragraph (f) of this
section to show that an SSA employee pro-
vided misinformation, and requests a deemed
filing date based upon her receipt of misin-
formation.

Example 2: Mr. Adams resides in a State
which provides State supplementary pay-
ments that are administered by SSA under
the SSI program. He telephones a Social Se-
curity office and tells an SSA employee that
he does not have enough income to live on
and wants to file for SSI benefits. Mr. Adams
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states that his only income is his monthly
Social Security benefit check. The SSA em-
ployee checks Mr. Adams’ Social Security
record and advises him that he is ineligible
for SSI benefits based on the amount of his
monthly Social Security benefit. The em-
ployee does not consider whether Mr. Adams
would be eligible for State supplementary
payments. Because Mr. Adams was told that
he would not be eligible for benefits under
the SSI program, he does not file an applica-
tion. The employee does not make a record
of Mr. Adams’ oral inquiry or take any other
action. A year later, Mr. Adams speaks to a
neighbor who receives the same Social Secu-
rity benefit amount that Mr. Adams does,
but also receives payments under the SSI
program. Thinking the law may have
changed, Mr. Adams recontacts a Social Se-
curity office and learns from an SSA em-
ployee that he would be eligible for State
supplementary payments under the SSI pro-
gram and that he could have received these
payments earlier had he filed an application.
Mr. Adams explains that he did not file an
application earlier because he was told by an
SSA employee that he was not eligible for
SSI benefits. Mr. Adams files an application
for the benefits, provides the information re-
quired under paragraph (f) of this section to
show that an SSA employee provided misin-
formation, and requests a deemed filing date
based on the misinformation provided to him
earlier.

(b) Deemed filing date of an application
based on misinformation. Subject to the
requirements and conditions in para-
graphs (c) through (g) of this section,
we may establish a deemed filing date
of an application for SSI benefits under
the following provisions.

(1)(1) If we determine that you failed
to apply for SSI benefits for yourself
because we gave you misinformation
about your eligibility for such benefits,
we will deem an application for such
benefits to have been filed with us on
the later of—

(A) The date on which the misin-
formation was provided to you; or

(B) The date on which you met all of
the requirements for eligibility for
such benefits, other than the require-
ment of filing an application.

(ii) Before we may establish a deemed
filing date of an application for bene-
fits for you under paragraph (b)(1)(i) of
this section, you or a person described
in §416.315 must file an application for
such benefits. If you die before an ap-
plication for the benefits is filed with
us, we will consider establishing a
deemed filing date of an application for

§416.351

such benefits only if a person who
would be qualified under §416.542(b) to
receive any benefits due you, or some-
one on his or her behalf, files an appli-
cation for the benefits.

(2)(i) If you had authority under
§416.315 to sign an application for bene-
fits for another person, and we deter-
mine that you failed to apply for SSI
benefits for that person because we
gave you misinformation about that
person’s eligibility for such benefits,
we will deem an application for such
benefits to have been filed with us on
the later of—

(A) The date on which the misin-
formation was provided to you; or

(B) The date on which the person met
all of the requirements for eligibility
for such benefits, other than the re-
quirement of filing an application.

(ii) Before we may establish a deemed
filing date of an application for bene-
fits for the person under paragraph
(b)(2)(1) of this section, you, such per-
son, or another person described in
§416.315 must file an application for
such benefits. If the person referred to
in paragraph (b)(2)(i) of this section
dies before an application for the bene-
fits is filed with us, we will consider es-
tablishing a deemed filing date of an
application for such benefits only if a
person who would be qualified under
§416.542(b) to receive any benefits due
the deceased person, or someone on his
behalf, files an application for the ben-
efits.

(c) Requirements concerning the misin-
formation. We apply the following re-
quirements for purposes of paragraph
(b) of this section.

(1) The misinformation must have
been provided to you by one of our em-
ployees while he or she was acting in
his or her official capacity as our em-
ployee. For purposes of this section, an
employee includes an officer of SSA.

(2) Misinformation is information
which we consider to be incorrect, mis-
leading, or incomplete in view of the
facts which you gave to the employee,
or of which the employee was aware or
should have been aware, regarding your
particular circumstances, or the par-
ticular circumstances of the person re-
ferred to in paragraph (b)(2)(i) of this
section. In addition, for us to find that
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the information you received was in-
complete, the employee must have
failed to provide you with the appro-
priate, additional information which he
or she would be required to provide in
carrying out his or her official duties.

(3) The misinformation may have
been provided to you orally or in writ-
ing.

(4) The misinformation must have
been provided to you in response to a
specific request by you to us for infor-
mation about your eligibility for bene-
fits or the eligibility for benefits of the
person referred to in paragraph (b)(2)(i)
of this section for which you were con-
sidering filing an application.

(d) Evidence that misinformation was
provided. We will consider the following
evidence in making a determination
under paragraph (b) of this section.

(1) Preferred evidence. Preferred evi-
dence is written evidence which relates
directly to your inquiry about your eli-
gibility for benefits or the eligibility of
another person and which shows that
we gave you misinformation which
caused you not to file an application.
Preferred evidence includes, but is not
limited to, the following—

(1) A notice, letter, or other docu-
ment which was issued by us and ad-
dressed to you; or

(ii) Our record of your telephone call,
letter, or in-person contact.

(2) Other evidence. In the absence of
preferred evidence, we will consider
other evidence, including your state-
ments about the alleged misinforma-
tion, to determine whether we gave
you misinformation which caused you
not to file an application. We will not
find that we gave you misinformation,
however, based solely on your state-
ments. Other evidence which you pro-
vide or which we obtain must support
your statements. Evidence which we
will consider includes, but is not lim-
ited to, the following—

(i) Your statements about the alleged
misinformation, including statements
about—

(A) The date and time of the alleged
contact(s);

(B) How the contact was made, e.g.,
by telephone or in person;

(C) The reason(s) the contact was
made;
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(D) Who gave the misinformation;
and

(E) The questions you asked and the
facts you gave us, and the questions we
asked and the information we gave you
at the time of the contact;

(ii) Statements from others who were
present when you were given the al-
leged misinformation, e.g., a neighbor
who accompanied you to our office;

(iii) If you can identify the employee
or the employee can recall your in-
quiry about benefits—

(A) Statements from the employee
concerning the alleged contact, includ-
ing statements about the questions you
asked, the facts you gave, the ques-
tions the employee asked, and the in-
formation provided to you at the time
of the alleged contact; and

(B) Our assessment of the likelihood
that the employee provided the alleged
misinformation;

(iv) An evaluation of the credibility
and the validity of your allegations in
conjunction with other relevant infor-
mation; and

(v) Any other information regarding
your alleged contact.

(e) Information which does mnot con-
stitute satisfactory proof that misinforma-
tion was given. Certain kinds of infor-
mation will not be considered satisfac-
tory proof that we gave you misin-
formation which caused you not to file
an application. Examples of such infor-
mation include—

(1) General informational pamphlets
that we issue to provide basic program
information;

(2) The SSI Benefit Estimate Letter
that is based on an individual’s re-
ported and projected income and is an
estimate which can be requested at any
time;

(3) General information which we re-
view or prepare but which is dissemi-
nated by the media, e.g., radio, tele-
vision, magazines, and newspapers; and

(4) Information provided by other
governmental agencies, e.g., the De-
partment of Veterans Affairs, the De-
partment of Defense, State unemploy-
ment agencies, and State and local
governments.

(f) Claim for benefits based on misin-
formation. You may make a claim for
benefits based on misinformation at
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any time. Your claim must contain in-
formation that will enable us to deter-
mine if we did provide misinformation
to you about your eligibility for SSI
benefits, or the eligibility of a person
on whose behalf you were considering
applying for benefits, which caused you
not to file an application for the bene-
fits. Specifically, your claim must be
in writing and it must explain what in-
formation was provided; how, when,
and where it was provided and by
whom; and why the information caused
you not to file an application. If you
give us this information, we will make
a determination on such a claim for
benefits if all of the following condi-
tions are also met.

(1) An application for the benefits de-
scribed in paragraph (b)(1)(i) or (b)(2)(Q)
of this section is filed with us by some-
one described in paragraph (b)(1)(ii) or
(b)(2)(ii) of this section, as appropriate.
The application must be filed after the
alleged misinformation was provided.
This application may be—

(i) An application on which we have
made a previous final determination or
decision awarding the benefits, but
only if the claimant continues to be el-
igible for benefits (or again could be el-
igible for benefits) based on that appli-
cation;

(ii) An application on which we have
made a previous final determination or
decision denying the benefits, but only
if such determination or decision is re-
opened under §416.1488; or

(iii) A new application on which we
have not made a final determination or
decision.

(2) The establishment of a deemed fil-
ing date of an application for benefits
based on misinformation could result
in the claimant becoming eligible for
benefits or for additional benefits.

(3) We have not made a previous final
determination or decision to which you
were a party on a claim for benefits
based on alleged misinformation in-
volving the same facts and issues. This
provision does not apply, however, if
the final determination or decision
may be reopened under §416.1488.

(g) Effective date. This section applies
only to misinformation which we pro-
vided on or after December 19, 1989. In
addition, this section is effective only

§416.360

for benefits payable for months after
December 1989.

[69 FR 44926, Aug. 31, 1994]
WITHDRAWAL OF APPLICATION

§416.355 Withdrawal of an application.

(a) Request for withdrawal filed before
we make a determination. If you make a
request to withdraw your application
before we make a determination on
your claim, we will approve the request
if the following requirements are met:

(1) You or a person who may sign an
application for you signs a written re-
quest to withdraw the application and
files it at a place described in §416.325.

(2) You are alive when the request is
filed.

(b) Request for withdrawal filed after a
determination is made. If you make a re-
quest to withdraw your application
after we make a determination on your
claim, we will approve the request if
the following requirements are met:

(1) The conditions in paragraph (a) of
this section are met.

(2) Every other person who may lose
benefits because of the withdrawal con-
sents in writing (anyone who could
sign an application for that person may
give the consent).

(3) All benefits already paid based on
the application are repaid or we are
satisfied that they will be repaid.

(c) Effect of withdrawal. If we approve
your request to withdraw an applica-
tion, we will treat the application as
though you never filed it. If we dis-
approve your request for withdrawal,
we will treat the application as though
you never requested the withdrawal.

§416.360 Cancellation of a request to
withdraw.

You may cancel your request to
withdraw your application and your
application will still be good if the fol-
lowing requirements are met:

(a) You or a person who may sign an
application for you signs a written re-
quest for cancellation and files it at a
place described in §416.325.

(b) You are alive at the time the re-
quest for cancellation is filed.

(c) For a cancellation request re-
ceived after we have approved the with-
drawal, the cancellation request is
filed no later than 60 days after the
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date of the notice of approval of the
withdrawal request.

Subpart D—Amount of Benefits

AUTHORITY: Secs. 702(a)(5), 1611 (a), (b), (c),
and (e), 1612, 1617, and 1631 of the Social Se-
curity Act (42 U.S.C. 902(a)(5), 1382 (a), (b),
(c), and (e), 1382a, 1382f, and 1383).

§416.401 Scope of subpart.

This subpart D sets forth basic guide-
lines for establishing the amount of
monthly benefits payable to an eligible
individual or couple (as defined in
§416.120(c)(b)). This subpart does not
contain provisions with respect to es-
tablishing the amount of State supple-
mentary payments payable in accord-
ance with an agreement entered into
between a State and the Administra-
tion under the provisions of subpart T
of this part. Provisions with respect to
determination and payment of State
supplementary payments under such
agreements will be administered by the
Administration in accordance with the
terms set forth in such agreements.

[39 FR 23053, June 26, 1974]

§416.405 Cost-of-living adjustments in
benefits.

Whenever benefit amounts under
title II of the Act (part 404 of this chap-
ter) are increased by any percentage ef-
fective with any month as a result of a
determination made under Section
215(1) of the Act, each of the dollar
amounts in effect for such month under
§§416.410, 416.412, and 416.413, as speci-
fied in such sections or as previously
increased under this section or under
any provision of the Act, will be in-
creased. We will increase the
unrounded yearly SSI benefit amount
by the same percentage by which the
title II benefits are being increased
based on the Consumer Price Index, or,
if greater, the percentage they would
be increased if the rise in the Consumer
Price Index were currently the basis
for the title II increase. (See §§404.270-
404.277 for an explanation of how the
title II cost-of-living adjustment is
computed.) If the increased annual SSI
benefit amount is not a multiple of $12,
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it will be rounded to the next lower
multiple of $12.

[61 FR 12606, Apr. 21, 1986; 51 FR 16016, Apr.
30, 1986]

§416.410 Amount of benefits; eligible
individual.

The benefit under this part for an eli-
gible individual (including the eligible
individual receiving benefits payable
under the §416.212 provisions) who does
not have an eligible spouse, who is not
subject to either benefit suspension
under §416.1325 or benefit reduction
under §416.414, and who is not a quali-
fied individual (as defined in §416.221)
shall be payable at the rate of $5,640
per year ($470 per month) effective for
the period beginning January 1, 1996.
This rate is the result of a 2.6 percent
cost-of-living adjustment (see §416.405)
to the December 1995 rate. For the pe-
riod January 1, through December 31,
1995, the rate payable, as increased by
the 2.8 percent cost-of-living adjust-
ment, was $5,496 per year ($458 per
month). For the period January 1,
through December 31, 1994, the rate
payable, as increased by the 2.6 percent
cost-of-living adjustment, was $5,352
per year ($446 per month). The monthly
rate is reduced by the amount of the
individual’s income which is not ex-
cluded pursuant to subpart K of this
part.

[61 FR 10278, Mar. 13, 1996]

§416.412 Amount of benefits; eligible
couple.

The benefit under this part for an eli-
gible couple (including couples where
one or both members of the couple are
receiving benefits payable under the
§416.212 provisions), neither of whom is
subject to suspension of benefits based
on §416.1325 or reduction of benefits
based on §416.414 nor is a qualified indi-
vidual (as defined in §416.221) shall be
payable at the rate of $8,460 per year
($705 per month), effective for the pe-
riod beginning January 1, 1996. This
rate is the result of a 2.6 percent cost-
of-living adjustment (see §416.405) to
the December 1995 rate. For the period
January 1, through December 31, 1995,
the rate payable, as increased by the
2.8 percent cost-of-living adjustment,
was $8,224 per year ($687 per month).
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For the period January 1, through De-
cember 31, 1994, the rate payable, as in-
creased by the 2.6 percent cost-of-living
adjustment, was $8,028 per year ($669
per month). The monthly rate is re-
duced by the amount of the couple’s in-
come which is not excluded pursuant to
subpart K of this part.

[61 FR 10278, Mar. 13, 1996]

§416.413 Amount of benefits; qualified
individual.

The benefit under this part for a
qualified individual (defined in §416.221)
is payable at the rate for an eligible in-
dividual or eligible couple plus an in-
crement for each essential person (de-
fined in §416.222) in the household, re-
duced by the amount of countable in-
come of the eligible individual or eligi-
ble couple as explained in §416.420. A
qualified individual will receive an in-
crement of $2,820 per year ($235 per
month), effective for the period begin-
ning January 1, 1996. This rate is the
result of the 2.6 percent cost-of-living
adjustment (see §416.405) to the Decem-
ber 1995 rate, and is for each essential
person (as defined in §416.222) living in
the household of a qualified individual.
(See §416.532.) For the period January
1, through December 31, 1995, the rate
payable, as increased by the 2.8 percent
cost-of-living adjustment, was $2,748
per year ($229 per month). For the pe-
riod January 1, through December 31,
1994, the rate payable, as increased by
the 2.6 percent cost-of-living adjust-
ment, was $2,676 per year ($223 per
month). The total benefit rate, includ-
ing the increment, is reduced by the
amount of the individual’s or couple’s
income that is not excluded pursuant
to subpart K of this part.

[61 FR 10278, Mar. 13, 1996]

§416.414 Amount of benefits; eligible
individual or eligible couple in a
medical treatment facility.

(a) General rule. Except where the
§416.212 provisions provide for payment
of benefits at the rates specified under
§§416.410 and 416.412, reduced SSI bene-
fits are payable to persons and couples
who are in medical treatment facilities
where a substantial part (more than 50
percent) of the cost of their care is paid
by a State plan under title XIX of the

§416.414

Social Security Act (Medicaid). This
reduced SSI benefit rate applies to per-
sons who are in medical treatment fa-
cilities where a substantial part (more
than 50 percent) of the cost would have
been paid by an approved Medicaid
State plan but for the application of
section 1917(c) of the Social Security
Act due to a transfer of assets for less
than fair market value. This reduced
SSI benefit rate also applies to chil-
dren under age 18 who are in medical
treatment facilities where a substan-
tial part (more than 50 percent) of the
cost of their care is paid by a health in-
surance policy issued by a private pro-
vider of such insurance, or where a sub-
stantial part (more than 50 percent) of
the cost of their care is paid for by a
combination of Medicaid payments and
payments made under a health insur-
ance policy issued by a private provider
of such insurance. Persons and couples
to whom these reduced benefits apply
are—

(1) Those who are otherwise eligible
and who are in the medical treatment
facility throughout a month. (By
throughout a month we mean that you
are in the medical treatment facility
as of the beginning of the month and
stay the entire month. If you are in a
medical treatment facility you will be
considered to have continuously been
staying there if you are transferred
from one medical treatment facility to
another or if you are temporarily ab-
sent for a period of not more than 14
consecutive days.); and

(2) Those who reside for part of a
month in a public institution and for
the rest of the month are in a public or
private medical treatment facility
where Medicaid pays or would have
paid (but for the application of section
1917(c) of the Act) a substantial part
(more than 50 percent) of the cost of
their care; and

(3) Children under age 18 who reside
for part of a month in a public institu-
tion and for the rest of the month are
in a public or private medical treat-
ment facility where a substantial part
(more than 50 percent) of the cost of
their care is being paid under a health
insurance policy issued by a private
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provider or by a combination of Med-
icaid and payments under a health in-
surance policy issued by a private pro-
vider.

(b) The benefit rates are—(1) Eligible in-
dividual. For months after June 1988,
the benefit rate for an eligible indi-
vidual with no eligible spouse is $30 per
month. The benefit payment is figured
by subtracting the eligible individual’s
countable income (see subpart K) from
the benefit rate as explained in
§416.420.

(2) Eligible couple both of whom are
temporarily absent from home in medical
treatment facilities as described in
$416.1149(c)(1). For months after June
1988, the benefit rate for a couple is $60
a month. The benefit payment is fig-
ured by subtracting the couple’s count-
able income (see subpart K) from the
benefit rate as explained in §416.420.

(3) Eligible couple with one spouse who
is temporarily absent from home as de-
scribed in §416.1149(c)(1). The couple’s
benefit rate equals:

(1) For months after June 1988, $30 per
month for the spouse in the medical
treatment facility; plus

(ii) The benefit rate for an eligible in-
dividual (see §416.410) for the spouse
who is not in the medical treatment fa-
cility. The benefit payment for each
spouse is figured by subtracting each
individual’s own countable income in
the appropriate month (see §416.420)
from his or her portion of the benefit
rate shown in paragraphs (b)(3) (i) and
(ii).

(c) Definition. For purposes of this
section, a medical treatment facility
means an institution or that part of an
institution that is licensed or other-
wise approved by a Federal, State, or
local government to provide inpatient
medical care and services.

[47 FR 3106, Jan. 22, 1982, as amended at 50
FR 48571, Nov. 26, 1985; 50 FR 51514, Dec. 18,
1985; 54 FR 19164, May 4, 1989; 58 FR 64894,
Dec. 10, 1993; 60 FR 16374, Mar. 30, 1995; 61 FR
10278, Mar. 13, 1996; 62 FR 1056, Jan. 8, 1997; 72
FR 50874, Sept. 5, 2007; 72 FR 54350, Sept. 25,
2007]

§416.415 Amount of benefits; eligible
individual is disabled child under
age 18.

(a) If you are a disabled child under
age 18 and meet the conditions in
§416.1165(i) for waiver of deeming, your
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parents’ income will not be deemed to
you and your benefit rate will be $30 a
month.

(b) If you are a disabled child under
age 18 and do not meet the conditions
in §416.1165(1) only because your par-
ents’ income is not high enough to
make you ineligible for SSI but deem-
ing of your parents’ income would re-
sult in an SSI benefit less than the
amount payable if you received bene-
fits as a child under §416.1165(i), your
benefit will be the amount payable if
you received benefits as a child under
§416.1165(i).

[60 FR 361, Jan. 4, 1995]

§416.420 Determination
general.

of benefits;

Benefits shall be determined for each
month. The amount of the monthly
payment will be computed by reducing
the benefit rate (see §§416.410, 416.412,
416.413, and 416.414) by the amount of
countable income as figured under the
rules in subpart K of this part. The ap-
propriate month’s countable income to
be used to determine how much your
benefit payment will be for the current
month (the month for which a benefit
is payable) will be determined as fol-
lows:

(a) General rule. We generally use the
amount of your countable income in
the second month prior to the current
month to determine how much your
benefit amount will be for the current
month. We will use the benefit rate
(see §§416.410 through 416.414), as in-
creased by a cost-of-living adjustment,
in determining the value of the one-
third reduction or the presumed max-
imum value, to compute your SSI ben-
efit amount for the first 2 months in
which the cost-of-living adjustment is
in effect. If you have been receiving an
SSI benefit and a Social Security in-
surance benefit and the latter is in-
creased on the basis of the cost-of-liv-
ing adjustment or because your benefit
is recomputed, we will compute the
amount of your SSI benefit for Janu-
ary, the month of an SSI benefit in-
crease, by including in your income the
amount by which your Social Security
benefit in January exceeds the amount
of your Social Security benefit in No-
vember. Similarly, we will compute the
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amount of your SSI benefit for Feb-
ruary by including in your income the
amount by which your Social Security
benefit in February exceeds the
amount of your Social Security benefit
in December.

Example 1. Mrs. X’s benefit amount is being
determined for September (the current
month). Mrs. X’s countable income in July is
used to determine the benefit amount for
September.

Example 2. Mr. Z’s SSI benefit amount is
being determined for January (the current
month). There has been a cost-of-living in-
crease in SSI benefits effective January. Mr.
Z’s countable income in November is used to
determine the benefit amount for January.
In November, Mr. Z had in-kind support and
maintenance valued at the presumed max-
imum value as described in §416.1140(a). We
will use the January benefit rate, as in-
creased by the COLA, to determine the value
of the in-kind support and maintenance Mr.
Z received in November when we determine
Mr. Z’s SSI benefit amount for January.

Example 3. Mr. Y’s SSI benefit amount is
being determined for January (the current
month). Mr. Y has Social Security income of
$100 in November, $100 in December, and $105
in January. We find the amount by which his
Social Security income in January exceeds
his Social Security income in November ($5)
and add that to his income in November to
determine the SSI benefit amount for Janu-
ary.

(b) Exceptions to the general rule—(1)
First month of initial eligibility for pay-
ment or the first month of eligibility after
a month of ineligibility. We use your
countable income in the current month
to determine your benefit amount for
the first month you are initially eligi-
ble for payment of SSI benefits (see
§416.501) or for the first month you
again become eligible for SSI benefits
after at least a month of ineligibility.
Your payment for a first month of re-
eligibility after at least one-month of
ineligibility will be prorated according
to the number of days in the month
that you are eligible beginning with
the date on which you reattain eligi-
bility.

Example: Mrs. Y applies for SSI benefits in
September and meets the requirements for
eligibility in that month. (We use Mrs. Y’s
countable income in September to determine
if she is eligible for SSI in September.) The
first month for which she can receive pay-
ment is October (see §416.501). We use Mrs.
Y’s countable income in October to deter-
mine the amount of her benefit for October.

§416.420

If Mrs. Y had been receiving SSI benefits
through July, became ineligible for SSI ben-
efits in August, and again became eligible
for such benefits in September, we would use
Mrs. Y’s countable income in September to
determine the amount of her benefit for Sep-
tember. In addition, the proration rules dis-
cussed above would also apply to determine
the amount of benefits in September in this
second situation.

(2) Second month of initial eligibility for
payment or second month of eligibility
after a month of ineligibility. We use
your countable income in the first
month prior to the current month to
determine how much your benefit
amount will be for the current month
when the current month is the second
month of initial eligibility for payment
or the second month of reeligibility
following at least a month of ineligi-
bility. However, if you have been re-
ceiving both an SSI benefit and a So-
cial Security insurance benefit and the
latter is increased on the basis of the
cost-of-living adjustment or because
your benefit is recomputed, we will
compute the amount of your SSI ben-
efit for January, the month of an SSI
benefit increase, by including in your
income the amount by which your So-
cial Security benefit in January ex-
ceeds the amount of your Social Secu-
rity benefit in December.

Example: Mrs. Y was initially eligible for
payment of SSI benefits in October. Her ben-
efit amount for November will be based on
her countable income in October (first prior
month).

(38) Third month of initial eligibility for
payment or third month of eligibility after
a month of ineligibility. We use your
countable income according to the rule
set out in paragraph (a) of this section
to determine how much your benefit
amount will be for the third month of
initial eligibility for payment or the
third month of reeligibility after at
least a month of ineligibility.

Example: Mrs. Y was initially eligible for
payment of SSI benefits in October. Her ben-
efit amount for December will be based on
her countable income in October (second
prior month).

(4) Income derived from certain assist-
ance payments. We use your income in
the current month from the programs
listed below to determine your benefit
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amount for that same month. The as-
sistance programs are as follows:

(i) Aid to Families with Dependent
Children under title IV-A of the Social
Security Act (the Act);

(ii) Foster Care under title IV-E of
the Act;

(iii) Refugee Cash Assistance pursu-
ant to section 412(e) of the Immigra-
tion and Nationality Act;

(iv) Cuban and Haitian Entrant As-
sistance pursuant to section 501(a) of
Pub. L. 96-422; and

(v) Bureau of Indian Affairs general
assistance and child welfare assistance
pursuant to 42 Stat. 208 as amended.

(c) Reliable information which is cur-
rently available for determining benefits.
The Commissioner has determined that
no reliable information exists which is
currently available to use in deter-
mining benefit amounts.

(1) Reliable information. For purposes
of +this section reliable information
means payment information that is
maintained on a computer system of
records by the government agency de-
termining the payments (e.g., Depart-
ment of Veterans Affairs, Office of Per-
sonnel Management for Federal civil
service information and the Railroad
Retirement Board).

(2) Currently available information. For
purposes of this section currently avail-
able information means information
that is available at such time that it
permits us to compute and issue a cor-
rect benefit for the month the informa-
tion is pertinent.

(d) Payment of benefits. See subpart E
of this part for the rules on payments
and the minimum monthly benefit (as
explained in §416.503).

[60 FR 48571, Nov. 26, 1985; 50 FR 51514, Dec.
18, 1985, as amended at 54 FR 31657, Aug. 1,
1989; 62 FR 30751, June 5, 1997; 63 FR 33546,
June 19, 1998; 64 FR 31973, June 15, 1999]

§416.421 Determination of benefits;
computation of prorated benefits.

(a) In the month that you reacquire
eligibility after a month or more of in-
eligibility (see §416.1320(b)), your ben-
efit will be prorated according to the
number of days in the month that you
are eligible beginning with the date on
which you meet all eligibility require-
ments.
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(b) In determining the amount of
your benefit for a month in which ben-
efits are to be prorated, we first com-
pute the amount of the benefit that
you would receive for the month as if
proration did not apply. We then deter-
mine the date on which you meet all
factors of eligibility. (The income lim-
its must be met based on the entire
month and the resource limit must be
as of the first day of the month.) We
then count the number of days in the
month beginning with the day on
which you first meet all factors of eli-
gibility through the end of the month.
We then multiply the amount of your
unprorated benefit for the month by
the number of days for which you are
eligible for benefits and divide that fig-
ure by the number of days in the
month for which your benefit is being
determined. The result is the amount
of the benefit that you are due for the
month in which benefits are to be pro-
rated.

[61 FR 13493, Apr. 14, 1986, as amended at 64
FR 31973, June 15, 1999]

§416.426 Change in status involving
an individual; ineligibility occurs.
Whenever benefits are suspended or
terminated for an individual because of
ineligibility, no benefit is payable for
that month.

[50 FR 48571, Nov. 26, 1985]

§416.428 Eligible individual without
an eligible spouse has an essential
person in his home.

When an eligible individual without
an eligible spouse has an essential per-
son (as defined in §416.222 of this part)
in his home, the amount by which his
rate of payment is increased is deter-
mined in accordance with §§416.220
through 416.223 and with 416.413 of this
part. The essential person’s income is
deemed to be that of the eligible indi-
vidual, and the provisions of §§416.401
through 416.426 will apply in deter-
mining the benefit of such eligible indi-
vidual.

[39 FR 23053, June 26, 1974, as amended at 51
FR 10616, Mar. 28, 1986; 65 FR 16814, Mar. 30,
2000]
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§416.430 Eligible individual with eligi-
ble spouse; essential person(s)
present.

(a) When an eligible individual with
an eligible spouse has an essential per-
son (§416.222) living in his or her home,
or when both such persons each has an
essential person, the increase in the
rate of payment is determined in ac-
cordance with §§416.413 and 416.532. The
income of the essential person(s) is in-
cluded in the income of the couple and
the payment due will be equally di-
vided between each member of the eli-
gible couple.

(b) When one member of an eligible
couple is temporarily absent in accord-
ance with §416.1149(c)(1) and §416.222(c)
and either one or both individuals has
an essential person, add the essential
person increment to the benefit rate
for the member of the couple who is ac-
tually residing with the essential per-
son and include the income of the es-
sential person in that member’s in-
come. See §416.414(b)(3).

[60 FR 16375, Mar. 30, 1995]

§416.432 Change in status involving a
couple; eligibility continues.

When there is a change in status
which involves the formation or dis-
solution of an eligible couple (for ex-
ample, marriage, divorce), a redeter-
mination of the benefit amount shall
be made for the months subsequent to
the month of such formation or dis-
solution of the couple in accordance
with the following rules:

(a) When there is a dissolution of an
eligible couple and each member of the
couple becomes an eligible individual,
the benefit amount for each person
shall be determined individually for
each month beginning with the first
month after the month in which the
dissolution occurs. This shall be done
by determining the applicable benefit
rate for an eligible individual with no
eligible spouse according to §§416.410 or
416.413 and 416.414 and applying
§416.420(a). See §416.1147a for the appli-
cable income rules when in-kind sup-
port and maintenance is involved.

(b) When two eligible individuals be-
come an eligible couple, the benefit
amount will be determined for the cou-
ple beginning with the first month fol-
lowing the month of the change. This

§416.501

shall be done by determining which
benefit rate to use for an eligible cou-
ple according to §§416.412 or 416.413 and
416.414 and applying the requirements
in §416.420(a).

[60 FR 16375, Mar. 30, 1995]

§416.435 Change in status involving a
couple; ineligibility occurs.

Whenever benefits are suspended or
terminated for both members of a cou-
ple because of ineligibility, no benefits
are payable for that month. However,
when benefits are suspended or termi-
nated for one member of a couple be-
cause of ineligibility for a month, the
member who remains eligible assumes
the eligibility status of an eligible in-
dividual without an eligible spouse for
such month and the benefit rate and
payment amount will be determined as
an eligible individual for the month.

[50 FR 48572, Nov. 26, 1985]

Subpart E—Payment of Benefits,
Overpayments, and Under-
payments

AUTHORITY: Secs. 702(a)(5), 1147, 1601, 1602,
1611(c) and (e), and 1631(a)-(d) and (g) of the
Social Security Act (42 U.S.C. 902(a)(b),
1320b-17, 1381, 138la, 1382(c) and (e), and
1383(a)-(d) and (g)); 31 U.S.C. 3716; 31 U.S.C.
3720A.

§416.501 Payment of benefits: General.

Payment of SSI benefits will be made
for the month after the month of ini-
tial eligibility and for each subsequent
month provided all requirements for
eligibility (see §416.202) and payment
(see §416.420) are met. In the month the
individual re-establishes eligibility
after at least a month of ineligibility,
benefits are paid for such a month be-
ginning with the date in the month on
which the individual meets all eligi-
bility requirements. In some months,
while the factors of eligibility based on
the current month may be established,
it is possible to receive no payment for
that month if the factors of eligibility
for payment are not met. Payment of
benefits may not be made for any pe-
riod that precedes the first month fol-
lowing the date on which an applica-
tion is filed or, if later, the first month
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following the date all conditions for
eligibility are met.

[64 FR 31973, June 15, 1999]

§416.502 Manner of payment.

For the month an individual reestab-
lishes eligibility after a month of ineli-
gibility, an SSI payment will be made
on or after the day of the month on
which the individual becomes reeligible
to receive Dbenefits. In all other
months, a payment will be made on the
first day of each month and represents
payment for that month. If the first
day of the month falls on a Saturday,
Sunday, or legal holiday, payments
will be made on the first day preceding
such day which is not a Saturday, Sun-
day, or legal holiday. Unless otherwise
indicated, the monthly amount for an
eligible couple will be divided equally
and paid separately to each individual.
Section 416.520 explains emergency ad-
vance payments.

[55 FR 4422, Feb. 8, 1990, as amended at 64 FR
31974, June 15, 1999]

§416.503 Minimum monthly benefit
amount.

If you receive an SSI benefit that
does not include a State supplement
the minimum monthly SSI benefit
amount payable is $1. When an SSI
benefit amount of less than $1 is pay-
able, the benefit amount will be in-
creased to $1. If you receive an SSI ben-
efit that does include a State supple-
ment and the SSI benefit amount is
less than $1 but when added to the
State supplement exceeds $1, the SSI
benefit amount will not be increased to
$1. Rather, we pay the actual amount
of the SSI benefit plus the State sup-
plement.

[50 FR 48572, Nov. 26, 1985]

§416.520 Emergency
ments.

(a) General. We may pay a one-time
emergency advance payment to an in-
dividual initially applying for benefits
who is presumptively eligible for SSI
benefits and who has a financial emer-
gency. The amount of this payment
cannot exceed the Federal benefit rate
(see §§416.410 through 416.414) plus the
federally administered State supple-
mentary payment, if any (see

advance pay-
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§416.2020), which apply for the month
for which the payment is made. Emer-
gency advance payment is defined in
paragraph (b)(1) of this section. The ac-
tual payment amount is computed as
explained in paragraph (c) of this sec-
tion. An emergency advance payment
is an advance of benefits expected to be
due that is recoverable as explained in
paragraphs (d) and (e) of this section.

(b) Definition of terms. For purposes of
this subpart—

(1) Emergency advance payment means
a direct, expedited payment by a Social
Security Administration field office to
an individual or spouse who is initially
applying (see paragraph (b)(3) of this
section), who is at least presumptively
eligible (see paragraph (b)(4) of this
section), and who has a financial emer-
gency (see paragraph (b)(2) of this sec-
tion).

(2) Financial emergency is the finan-
cial status of an individual who has in-
sufficient income or resources to meet
an immediate threat to health or safe-
ty, such as the lack of food, clothing,
shelter, or medical care.

(3) Initially applying means the filing
of an application (see §416.310) which
requires an initial determination of eli-
gibility, such as the first application
for SSI benefits or an application filed
subsequent to a prior denial or termi-
nation of a prior period of eligibility
for payment. An individual or spouse
who previously received an emergency
advance payment in a prior period of
eligibility which terminated may again
receive such a payment if he or she re-
applies for SSI and meets the other
conditions for an emergency advance
payment under this section.

(4) Presumptively eligible is the status
of an individual or spouse who presents
strong evidence of the likelihood of
meeting all of the requirements for eli-
gibility including the income and re-
sources tests of eligibility (see subparts
K and L of this part), categorical eligi-
bility (age, disability, or blindness),
and technical eligibility (United States
residency and citizenship or alien sta-
tus—see subpart P of this part).

(c) Computation of payment amount.
To compute the emergency advance
payment amount, the maximum
amount described in paragraph (a) of
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this section is compared to both the ex-
pected amount payable for the month
for which the payment is made (see
paragraph (c)(1) of this section) and the
amount the applicant requested to
meet the emergency. The actual pay-
ment amount is no more than the least
of these three amounts.

(1) In computing the emergency ad-
vance payment amount, we apply the
monthly income counting rules appro-
priate for the month for which the ad-
vance is paid, as explained in §416.420.
Generally, the month for which the ad-
vance is paid is the month in which it
is paid. However, if the advance is paid
in the month the application is filed,
the month for which the advance is
paid is considered to be the first month
of expected eligibility for payment of
benefits.

(2) For a couple, we separately com-
pute each member’s emergency ad-
vance payment amount.

(d) Recovery of emergency advance pay-
ment where eligibility is established.
When an individual or spouse is deter-
mined to be eligible and retroactive
payments are due, any emergency ad-
vance payment amounts are recovered
in full from the first payment(s) cer-
tified to the United States Treasury.
However, if no retroactive payments
are due and benefits are only due in fu-
ture months, any emergency advance
payment amounts are recovered
through proportionate reductions in
those benefits over a period of not
more than 6 months. (See paragraph (e)
of this section if the individual or
spouse is determined to be ineligible.)

(e) Disposition of emergency advance
payments where eligibility is not estab-
lished. If a presumptively eligible indi-
vidual (or spouse) or couple is deter-
mined to be ineligible, the emergency
advance payment constitutes a recov-
erable overpayment. (See the exception
in §416.537(b)(1) when payment is made
on the basis of presumptive disability
or presumptive blindness.)

[656 FR 4422, Feb. 8, 1990; 556 FR 7411, Mar. 1,
1990, as amended at 64 FR 31974, June 15, 1999]

§416.525 Reimbursement to States for
interim assistance payments.
Notwithstanding §416.542, the Social
Security Administration may, in ac-
cordance with the provisions of subpart

§416.532

S of this part, withhold supplemental
security income benefits due with re-
spect to an individual and may pay to
a State (or political subdivision there-
of, if agreed to by the Social Security
Administration and the State) from
the benefits withheld, an amount suffi-
cient to reimburse the State (or polit-
ical subdivision) for interim assistance
furnished on behalf of the individual.

[41 FR 20872, May 21, 1976]

§416.532 Method of payment when the
essential person resides with more
than one eligible person.

(a) When an essential person lives
with an eligible individual and an eligi-
ble spouse, the State may report that
the person is essential to one or both
members of the couple. In either event,
the income and resources of the essen-
tial person will be considered to be
available to the family unit. The pay-
ment increment attributable to the es-
sential person will be added to the rate
of payment for the couple, the count-
able income subtracted, and the result-
ing total benefit divided equally be-
tween the eligible individual and the
eligible spouse.

(b) Where the essential person lives
with two eligible individuals (as op-
posed to an eligible individual and eli-
gible spouse), one of whom has been
designated the qualified individual, the
income and resources of the essential
person will be considered to be avail-
able only to the qualified individual (as
defined in §416.221) and any increase in
payment will be made to such qualified
individual.

(¢c) In those instances where the
State has designated the essential per-
son as essential to two or more eligible
individuals so that both are qualified
individuals, the payment increment at-
tributable to the essential person must
be shared equally, and the income and
resources of the essential person di-
vided and counted equally against each
qualified individual.

(d) When an essential person lives
with an eligible individual and an eligi-
ble spouse (or two or more eligible in-
dividuals) only one of whom is the
qualified individual, essential person
status is not automatically retained
upon the death of the qualified indi-
vidual or upon the separation from the
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qualified individual. A review of the
State records established on or before
December 31, 1973, will provide the
basis for a determination as to whether
the remaining eligible individual or eli-
gible spouse meets the definition of
qualified individual. Payment in con-
sideration of the essential person will
be dependent on whether the essential
person continues to live with a quali-
fied individual. If the essential person
does reside with a qualified individual,
status as an essential person is re-
tained.

[39 FR 33796, Sept. 20, 1974, as amended at 50
FR 48572, Nov. 26, 1985; 51 FR 10616, Mar. 28,
1986; 60 FR 16375, Mar. 30, 1995]

§416.533 Transfer or assignment of
benefits.

Except as provided in §416.525 and
subpart S of this part, the Social Secu-
rity Administration will not certify
payment of supplemental security in-
come benefits to a transferee or as-
signee of a person eligible for such ben-
efits under the Act or of a person quali-
fied for payment under §416.542. The
Social Security Administration shall
not certify payment of supplemental
security income benefits to any person
claiming such payment by virtue of an
execution, levy, attachment, garnish-
ment, or other legal process or by vir-
tue of any bankruptcy or insolvency
proceeding against or affecting the per-
son eligible for benefits under the Act.

[41 FR 20873, May 21, 1976, as amended at 58
FR 52912, Oct. 13, 1993]

§416.534 Garnishment
after disbursement.

of payments

(a) Payments that are covered by sec-
tion 1631(d)(1) of the Social Security
Act and made by direct deposit are sub-
ject to 31 CFR part 212, Garnishment of
Accounts Containing Federal Benefit
Payments.

(b) This section may be amended only
by a rulemaking issued jointly by the
Department of Treasury and the agen-
cies defined as a ‘‘benefit agency’ in 31
CFR 212.3.

[76 FR 9961, Feb. 23, 2011]
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§416.535

ments.

(a) General. When an individual re-
ceives SSI benefits of less than the cor-
rect amount, adjustment is effected as
described in §§416.542 and 416.543, and
the additional rules in §416.545 may
apply. When an individual receives
more than the correct amount of SSI
benefits, adjustment is effected as de-
scribed in §416.570. Refund of overpay-
ments is discussed in §416.560 and waiv-
er of recovery of overpayments is dis-
cussed in §§416.550 through 416.555.

(b) Additional rules for individuals
whose drug addiction or alcoholism is a
contributing factor material to the deter-
mination of disability. When an indi-
vidual whose drug addiction or alco-
holism is a contributing factor mate-
rial to the determination of disability,
as described in §416.935, receives less
than the correct amount of SSI bene-
fits, adjustment is effected as described
in §§416.542 and 416.543 and the addi-
tional rule described in §416.544 applies.

(c) Additional rules for eligible individ-
uals under age 18 who have a representa-
tive payee. When an eligible individual
under age 18 has a representative payee
and receives less than the correct
amount of SSI benefits, the additional
rules in §416.546 may apply.

(d) Additional rules for eligible aliens
and for their sponsors. When an indi-
vidual who is an alien is overpaid SSI
benefits during the 3-year period in
which deeming from a sponsor applies
(see §416.1160(a)(3)), the sponsor and the
alien may be jointly and individually
liable for repayment of the overpay-
ment. The sponsor is liable for the
overpayment if he or she failed to re-
port correct information that affected
the alien’s eligibility or payment
amount. This means information about
the income and resources of the spon-
sor and, if they live together, of the
sponsor’s spouse. However, the sponsor
is not liable for repayment if the spon-
sor was without fault or had good cause
for failing to report correctly. A spe-
cial rule that applies to adjustment of
other benefits due the alien and the
sponsor to recover an overpayment is
described in §416.570(b).

(e) Sponsor without fault or good cause
exists for failure to report. Without fault
or good cause will be found to exist if

Underpayments and overpay-
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the failure to report was not willful. To
establish willful failure, the evidence
must show that the sponsor knowingly
failed to supply pertinent information
regarding his or her income and re-
sources.

[62 FR 8881, Mar. 20, 1987, as amended at 60
FR 8149, Feb. 10, 1995; 61 FR 67205, Dec. 20,
1996]

§416.536 Underpayments—defined.

An underpayment can occur only
with respect to a period for which a re-
cipient filed an application, if required,
for benefits and met all conditions of
eligibility for ©benefits. An under-
payment, including any amounts of
State supplementary payments which
are due and administered by the Social
Security Administration, is:

(a) Nonpayment, where payment was
due but was not made; or

(b) Payment of less than the amount
due. For purposes of this section, pay-
ment has been made when certified by
the Social Security Administration to
the Department of the Treasury, ex-
cept that payment has not been made
where payment has not been received
by the designated payee, or where pay-
ment was returned.

[68 FR 52912, Oct. 13, 1993]

§416.537

(a) Overpayments. As used in this sub-
part, the term overpayment means pay-
ment of more than the amount due for
any period, including any amounts of
State supplementary payments which
are due and administered by the Social
Security Administration. For purposes
of this section, payment has been made
when certified by the Social Security
Administration to the Department of
the Treasury, except that payment has
not been made where payment has not
been received by the designated payee,
or where payment was returned. When
a payment of more than the amount
due is made by direct deposit to a fi-
nancial institution to or on behalf of
an individual who has died, and the fi-
nancial institution credits the pay-
ment to a joint account of the deceased
individual and another person who is
the surviving spouse of the deceased in-
dividual and was eligible for a payment
under title XVI of the Act (including

Overpayments—defined.

§416.538

any State supplementation payment
paid by the Commissioner) as an eligi-
ble spouse (or as either member of an
eligible couple) for the month in which
the deceased individual died, the
amount of the payment in excess of the
correct amount will be an overpayment
to the surviving spouse.

(b) Actions which are mnot overpay-
ments—(1) Presumptive disability and pre-
sumptive blindness. Any payment made
for any month, including an advance
payment of benefits under §416.520, is
not an overpayment to the extent it
meets the criteria for payment under
§416.931. Payments made on the basis
of presumptive disability or presump-
tive blindness will not be considered
overpayments where ineligibility is de-
termined because the individual or eli-
gible spouse is not disabled or blind.
However, where it is determined that
all or a portion of the presumptive pay-
ments made are incorrect for reasons
other than disability or blindness,
these incorrect payments are consid-
ered overpayments (as defined in para-
graph (a) of this section). Overpay-
ments may occur, for example, when
the person who received payments on
the basis of presumptive disability or
presumptive blindness is determined to
be ineligible for all or any part of the
payments because of excess resources
or is determined to have received ex-
cess payment for those months based
on an incorrect estimate of income.

(2) Penalty. The imposition of a pen-
alty pursuant to §416.724 is not an ad-
justment of an overpayment and is im-
posed only against any amount due the
penalized recipient, or, after death, any
amount due the deceased which other-
wise would be paid to a survivor as de-
fined in §416.542.

[40 FR 47763, Oct. 10, 1975, as amended at 43
FR 17354, Apr. 24, 1978; 50 FR 48572, Nov. 26,
1985; 55 FR 7313, Mar. 1, 1990; 58 FR 52912, Oct.
13, 1993; 62 FR 38454, July 18, 1997]

§416.538 Amount of underpayment or
overpayment.

(a) General. The amount of an under-
payment or overpayment is the dif-
ference between the amount paid to a
recipient and the amount of payment
actually due such recipient for a given
period. An underpayment or overpay-
ment period begins with the first
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month for which there is a difference
between the amount paid and the
amount actually due for that month.
The period ends with the month the
initial determination of overpayment
or underpayment is made. With respect
to the period established, there can be
no underpayment to a recipient or his
or her eligible spouse if more than the
correct amount payable under title
XVI of the Act has been paid, whether
or not adjustment or recovery of any
overpayment for that period to the re-
cipient or his or her eligible spouse has
been waived under the provisions of
§§416.550 through 416.556. A subsequent
initial determination of overpayment
will require no change with respect to
a prior determination of overpayment
or to the period relating to such deter-
mination to the extent that the basis
of the prior overpayment remains the
same.

(b) Limited delay in payment of under-
paid amount to recipient or eligible sur-
viving spouse. Where an apparent over-
payment has been detected but deter-
mination of the overpayment has not
been made (see §416.558(a)), a deter-
mination of an underpayment and pay-
ment of an underpaid amount which is
otherwise due cannot be delayed to a
recipient or eligible surviving spouse
unless a determination with respect to
the apparent overpayment can be made
before the close of the month following
the month in which the underpaid
amount was discovered.

(¢) Delay in payment of underpaid
amount to ineligible individual or sur-
vivor. A determination of an under-
payment and payment of an underpaid
amount which is otherwise due an indi-
vidual who is no longer eligible for SSI
or is payable to a survivor pursuant to
§416.542(b) will be delayed for the reso-
lution of all overpayments, incorrect
payments, adjustments, and penalties.

(d) Limited delay in payment of under-
paid amount to eligible individual under
age 18 who has a representative payee.
When the representative payee of an el-
igible individual under age 18 is re-
quired to establish a dedicated account
pursuant to §§416.546 and 416.640(e),
payment of past-due benefits which are
otherwise due will be delayed until the
representative payee has established
the dedicated account as described in
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§416.640(e). Once the account is estab-
lished, SSA will deposit the past-due
benefits payable directly to the ac-
count.

(e) Reduction of underpaid amount.
Any underpayment amount otherwise
payable to a survivor on account of a
deceased recipient is reduced by the
amount of any outstanding penalty im-
posed against the benefits payable to
such deceased recipient or survivor
under section 1631(e) of the Act (see
§416.537(b)(2)).

[68 FR 52912, Oct. 13, 1993, as amended at 61
FR 67205, Dec. 20, 1996]

§416.542 Underpayments—to
underpaid amount is payable.

(a) Underpaid recipient alive—under-
payment payable. (1) If an underpaid re-
cipient is alive, the amount of any un-
derpayment due him or her will be paid
to him or her in a separate payment or
by increasing the amount of his or her
monthly payment. If the underpaid
amount meets the formula in §416.545
and one of the exceptions does not
apply, the amount of any past-due ben-
efits will be paid in installments.

(2) If an underpaid recipient whose
drug addiction or alcoholism is a con-
tributing factor material to the deter-
mination of disability (as described in
§416.935) is alive, the amount of any un-
derpayment due the recipient will be
paid through his or her representative
payee in installment payments. No un-
derpayment may be paid directly to
the recipient. If the recipient dies be-
fore we have paid all benefits due
through his or her representative
payee, we will follow the rules which
apply to underpayments for the pay-
ment of any remaining amounts due to
any eligible survivor of a deceased re-
cipient as described in paragraph (b) of
this section.

(3) If an underpaid individual under
age 18 is alive and has a representative
payee and is due past-due benefits
which meet the formula in §416.546,
SSA will pay the past-due benefits into
the dedicated account described in
§416.640(e). If the underpaid individual
dies before the benefits have been de-
posited into the account, we will follow
the rules which apply to underpay-
ments for the payment of any unpaid
amount due to any eligible survivor of

whom
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a deceased individual as described in
paragraph (b) of this section.

(b) Underpaid recipient deceased—un-
derpaid amount payable to survivor. (1) If
a recipient dies before we have paid all
benefits due or before the recipient en-
dorses the check for the correct pay-
ment, we may pay the amount due to
the deceased recipient’s surviving eligi-
ble spouse or to his or her surviving
spouse who was living with the under-
paid recipient within the meaning of
section 202(i) of the Act (see §404.347) in
the month he or she died or within 6
months immediately preceding the
month of death.

(2) If the deceased underpaid recipi-
ent was a disabled or blind child when
the underpayment occurred, the under-
paid amount may be paid to the nat-
ural or adoptive parent(s) of the under-
paid recipient who lived with the un-
derpaid recipient in the month he or
she died or within the 6 months pre-
ceding death. We consider the under-
paid recipient to have been living with
the natural or adoptive parent(s) in the
period if the underpaid recipient satis-
fies the ‘‘living with” criteria we use
when applying §416.1165 or would have
satisfied the criteria had his or her
death not precluded the application of
such criteria throughout a month.

(3) If the deceased individual was liv-
ing with his or her spouse within the
meaning of section 202(i) of the Act in
the month of death or within 6 months
immediately preceding the month of
death, and was also living with his or
her natural or adoptive parent(s) in the
month of death or within 6 months pre-
ceding the month of death, we will pay
the parent(s) any SSI underpayment
due the deceased individual for months
he or she was a blind or disabled child
and we will pay the spouse any SSI un-
derpayment due the deceased indi-
vidual for months he or she no longer
met the definition of ‘‘child” as set
forth at §416.1856. If no parent(s) can be
paid in such cases due to death or other
reason, then we will pay the SSI under-
payment due the deceased individual
for months he or she was a blind or dis-
abled child to the spouse.

(4) No benefits may be paid to the es-
tate of any underpaid recipient, the es-
tate of the surviving spouse, the estate
of a parent, or to any survivor other

§416.543

than those listed in paragraph (b) (1)
through (3) of this section. Payment of
an underpaid amount to an ineligible
spouse or surviving parent(s) may only
be made for Dbenefits payable for
months after May 1986. Payment to
surviving parent(s) may be made only
for months of eligibility during which
the deceased underpaid recipient was a
child. We will not pay benefits to a sur-
vivor other than the eligible spouse
who requests payment of an underpaid
amount more than 24 months after the
month of the individual’s death.

(c) Underpaid recipient’s death caused
by an intentional act. No benefits due
the deceased individual may be paid to
a survivor found guilty by a court of
competent jurisdiction of intentionally
causing the underpaid recipient’s
death.

[40 FR 47763, Oct. 10, 1975, as amended at 58
FR 52913, Oct. 13, 1993; 60 FR 8149, Feb. 10,
1995; 61 FR 67206, Dec. 20, 1996]

§416.543 Underpayments—applied to
reduce overpayments.

We apply any underpayment due an
individual to reduce any overpayment
to that individual that we determine to
exist (see §416.558) for a different pe-
riod, unless we have waived recovery of
the overpayment under the provisions
of §§416.550 through 416.556. Similarly,
when an underpaid recipient dies, we
first apply any amounts due the de-
ceased recipient that would be payable
to a survivor under §416.542(b) against
any overpayment to the survivor un-
less we have waived recovery of such
overpayment under the provisions of
§§416.550 through 416.556.

Example: A disabled child, eligible for pay-
ments under title XVI, and his parent, also
an eligible individual receiving payments
under title XVI, were living together. The
disabled child dies at a time when he was un-
derpaid $100. The deceased child’s underpaid
benefit is payable to the surviving parent.
However, since the parent must repay an SSI
overpayment of $225 on his own record, the
$100 underpayment will be applied to reduce
the parent’s own overpayment to $125.

[68 FR 52913, Oct. 13, 1993]
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§416.544 Paying benefits in install-
ments: Drug addiction or alco-
holism.

(a) General. For disabled recipients
who receive benefit payments through
a representative payee because drug
addiction or alcoholism is a contrib-
uting factor material to the determina-
tion of disability, certain amounts due
the recipient for a past period will be
paid in installments. The amounts sub-
ject to payment in installments in-
clude:

(1) Benefits due but unpaid which ac-
crued prior to the month payment was
effectuated;

(2) Benefits due but unpaid which ac-
crued during a period of suspension for
which the recipient was subsequently
determined to have been eligible; and

(3) Any adjustment to benefits which
results in an accrual of unpaid benefits.

(b) Installment formula. Except as pro-
vided in paragraph (c) of this section,
the amount of the installment pay-
ment in any month is limited so that
the sum of (1) the amount due for a
past period (and payable under para-
graph (a) of this section) paid in such
month and (2) the amount of any cur-
rent benefit due cannot exceed twice
the Federal Benefit Rate plus any fed-
erally-administered State supplemen-
tation payable to an eligible individual
for the preceding month.

(c) Exception to installment limitation.
An exception to the installment pay-
ment limitation in paragraph (b) of
this section can be granted for the first
month in which a recipient accrues
benefit amounts subject to payment in
installments if the recipient has unpaid
housing expenses which result in a high
risk of homelessness for the recipient.
In that case, the benefit payment may
be increased by the amount of the un-
paid housing expenses so long as that
increase does not exceed the amount of
benefits which accrued during the most
recent period of nonpayment. We con-
sider a person to be at risk of home-
lessness if continued nonpayment of
the outstanding housing expenses is
likely to result in the person losing his
or her place to live or if past non-
payment of housing expenses has re-
sulted in the person having no appro-
priate personal place to live. In deter-
mining whether this exception applies,
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we will ask for evidence of outstanding
housing expenses that shows that the
person is likely to lose or has already
lost his or her place to live. For pur-
poses of this section, homelessness is
the state of not being under the control
of any public institution and having no
appropriate personal place to live.
Housing expenses include charges for
all items required to maintain shelter
(for example, mortgage payments, rent,
heating fuel, and electricity).

(d) Payment through a representative
payee. If the recipient does not have a
representative payee, payment of
amounts subject to installments can-
not be made until a representative
payee is selected.

(e) Underpaid recipient no longer eligi-
ble. In the case of a recipient who is no
longer currently eligible for monthly
payments, but to whom amounts de-
fined in paragraph (a) of this section
are still owing, we will continue to
make installment payments of such
benefits through a representative
payee.

(f) Recipient currently not receiving SSI
benefits because of suspension for non-
compliance with treatment. If a recipient
is currently not receiving SSI benefits
because his or her benefits have been
suspended for noncompliance with
treatment (as defined in §416.936), the
payment of amounts under paragraph
(a) of this section will stop until the re-
cipient has demonstrated compliance
with treatment as described in
§416.1326 and will again commence with
the first month the recipient begins to
receive benefits.

(g) Underpaid recipient deceased. Upon
the death of a recipient, any remaining
unpaid amounts as defined in para-
graph (a) of this section will be treated
as underpayments in accordance with
§416.542(b).

[60 FR 8150, Feb. 10, 1995]

§416.545 Paying large past-due bene-
fits in installments.

(a) General. Except as described in
paragraph (c) of this section, when an
individual is eligible for past-due bene-
fits in an amount which meets the for-
mula in paragraph (b) of this section,
payment of these benefits must be
made in installments. If an individual
becomes eligible for past-due benefits

816



Social Security Administration

for a different period while install-
ments are being made, we will notify
the individual of the amount due and
issue these benefits in the last install-
ment payment. The amounts subject to
payment in installments include:

(1) Benefits due but unpaid which ac-
crued prior to the month payment was
effectuated;

(2) Benefits due but unpaid which ac-
crued during a period of suspension for
which the recipient was subsequently
determined to have been eligible; and

(3) Any adjustment to benefits which
results in an accrual of unpaid benefits.

(b) Installment formula. Installment
payments must be made if the amount
of the past-due benefits, including any
federally administered State sup-
plementation, after applying §416.525
(reimbursement to States for interim
assistance) and applying §416.1520 (pay-
ment of attorney fees), equals or ex-
ceeds 3 times the Federal Benefit Rate
plus any federally administered State
supplementation payable in a month to
an eligible individual (or eligible indi-
vidual and eligible spouse). These in-
stallment payments will be paid in not
more than 3 installments and made at
6-month intervals. Except as described
in paragraph (d) of this section, the
amount of each of the first and second
installment payments may not exceed
the threshold amount of 3 times the
maximum monthly benefit payable as
described in this paragraph.

(c) Exception—When installments pay-
ments are not required. Installment pay-
ments are not required and the rules in
this section do not apply if, when the
determination of an underpayment is
made, the individual is (1) afflicted
with a medically determinable impair-
ment which is expected to result in
death within 12 months, or (2) ineli-
gible for benefits and we determine
that he or she is likely to remain ineli-
gible for the next 12 months.

(d) Ezxception—Increased first and sec-
ond installment payments. (1) The
amount of the first and second install-
ment payments may be increased by
the total amount of the following debts
and expenses:

(1) Outstanding debt for food, cloth-
ing, shelter, or medically necessary
services, supplies or equipment, or
medicine; or

§416.546

(ii) Current or anticipated expenses
in the near future for medically nec-
essary services, supplies or equipment,
or medicine, or for the purchase of a
home.

(2) The increase described in para-
graph (d)(1) of this section only applies
to debts or expenses that are not sub-
ject to reimbursement by a public as-
sistance program, the Secretary of
Health and Human Services under title
XVIII of the Act, a State plan approved
under title XIX of the Act, or any pri-
vate entity that is legally liable for
payment in accordance with an insur-
ance policy, pre-paid plan, or other ar-
rangement.

[61 FR 67206, Dec. 20, 1996, as amended at 76
FR 453, Jan. 5, 2011; 79 FR 33685, June 12, 2014]

§416.546 Payment into dedicated ac-
counts of past-due benefits for eligi-
ble individuals under age 18 who
have a representative payee.

For purposes of this section, amounts
subject to payment into dedicated ac-
counts (see §416.640(e)) include the
amounts described in §416.545(a) (1), (2),
and (3).

(a) For an eligible individual under
age 18 who has a representative payee
and who is determined to be eligible for
past-due benefits (including any feder-
ally administered State supplemen-
tation) in an amount which, after ap-
plying §416.525 (reimbursement to
States for interim assistance) and
§416.1520 (payment of attorney fee), ex-
ceeds six times the Federal Benefit
Rate plus any federally administered
State supplementation payable in a
month, this unpaid amount must be
paid into the dedicated account estab-
lished and maintained as described in
§416.640(e).

(b) After the account is established,
the representative payee may (but is
not required to) deposit into the ac-
count any subsequent funds rep-
resenting past-due benefits under this
title to the individual which are equal
to or exceed the maximum Federal
Benefit Rate (including any federally
administered State supplementation).

(c) If the underpaid individual dies
before all the benefits due have been
deposited into the dedicated account,
we will follow the rules which apply to
underpayments for the payment of any
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unpaid amount due to any eligible sur-
vivor as described in §416.542(b).

[61 FR 67206, Dec. 20, 1996, as amended at 76
FR 453, Jan. 5, 2011]

§416.550 Waiver of adjustment or re-
covery—when applicable.

Waiver of adjustment or recovery of
an overpayment of SSI benefits may be
granted when (EXCEPTION: This sec-
tion does not apply to a sponsor of an
alien):

(a) The overpaid individual was with-
out fault in connection with an over-
payment, and

(b) Adjustment or recovery of such
overpayment would either:

(1) Defeat the purpose of title XVI, or

(2) Be against equity and good con-
science, or

(3) Impede efficient or effective ad-
ministration of title XVI due to the
small amount involved.

[62 FR 8882, Mar. 20, 1987, as amended at 53
FR 16543, May 10, 1988]

§416.551 Waiver of adjustment or re-
covery—effect of.

Waiver of adjustment or recovery of
an overpayment from the overpaid per-
son himself (or, after his death, from
his estate) frees him and his eligible
spouse from the obligation to repay the
amount of the overpayment covered by
the waiver. Waiver of adjustment or re-
covery of an overpayment from anyone
other than the overpaid person himself
or his estate (e.g., a surviving eligible
spouse) does not preclude adjustment
or recovery against the overpaid person
or his estate.

Example: The recipient was overpaid $390.
It was found that the overpaid recipient was
eligible for waiver of adjustment or recovery
of $260 of that amount, and such action was
taken. Only $130 of the overpayment re-
mained to be recovered by adjustment, re-
fund, or the like.

[40 FR 47763, Oct. 10, 1975]

§416.552 Waiver of adjustment or re-
covery—without fault.

Without fault relates only to the situ-
ation of the individual seeking relief
from adjustment or recovery of an
overpayment. The overpaid individual
(and any other individual from whom
the Social Security Administration
seeks to recover the overpayment) is
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not relieved of liability and is not with-
out fault solely because the Social Se-
curity Administration may have been
at fault in making the overpayment. In
determining whether an individual is
without fault, the fault of the overpaid
person and the fault of the individual
seeking relief under the waiver provi-
sion are considered. Whether an indi-
vidual is without fault depends on all
the pertinent circumstances sur-
rounding the overpayment in the par-
ticular case. The Social Security Ad-
ministration considers the individual’s
understanding of the reporting require-
ments, the agreement to report events
affecting payments, knowledge of the
occurrence of events that should have
been reported, efforts to comply with
the reporting requirements, opportuni-
ties to comply with the reporting re-
quirements, understanding of the obli-
gation to return checks which were not
due, and ability to comply with the re-
porting requirements (e.g., age, com-
prehension, memory, physical and
mental condition). In determining
whether an individual is without fault
based on a consideration of these fac-
tors, the Social Security Administra-
tion will take into account any phys-
ical, mental, educational, or linguistic
limitations (including any lack of fa-
cility with the English language) the
individual may have. Although the
finding depends on all of the cir-
cumstances in the particular case, an
individual will be found to have been at
fault in connection with an overpay-
ment when an incorrect payment re-
sulted from one of the following:

(a) Failure to furnish information
which the individual knew or should
have known was material;

(b) An incorrect statement made by
the individual which he knew or should
have known was incorrect (this in-
cludes the individual’s furnishing his
opinion or conclusion when he was
asked for facts), or

(¢c) The individual did not return a
payment which he knew or could have
been expected to know was incorrect.

[40 FR 47763, Oct. 10, 1975, as amended at 59
FR 1636, Jan. 12, 1994]
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§416.553 Waiver of adjustment or re-
covery—defeat the purpose of the
supplemental security income pro-
gram.

We will waive adjustment or recovery
of an overpayment when an individual
on whose behalf waiver is being consid-
ered is without fault (as defined in
§416.552) and adjustment or recovery of
the overpayment would defeat the pur-
pose of the supplemental security in-
come program.

(a) General rule. We consider adjust-
ment or recovery of an overpayment to
defeat the purpose of the supplemental
security income (SSI) program if the
individual’s income and resources are
needed for ordinary and necessary liv-
ing expenses under the criteria set out
in §404.508(a) of this chapter

(b) Alternative criteria for individuals
currently eligible for SSI benefits. We
consider an individual or couple cur-
rently eligible for SSI benefits to have
met the test in paragraph (a) of this
section if the individual’s or couple’s
current monthly income (that is, the
income upon which the individual’s or
couple’s eligibility for the current
month is determined) does not exceed—

(1) The applicable Federal monthly
benefit rate for the month in which the
determination of waiver is made (see
subpart D of this part); plus

(2) The $20 monthly general income
exclusion described in §§416.1112(c)(3)
and 416.1124(c)(10); plus

(3) The monthly earned income ex-
clusion described in §416.1112(c)(4); plus

(4) The applicable State supple-
mentary payment, if any (see subpart
T of this part) for the month in which
determination of waiver is made.

For those SSI recipients whose income
exceeds these criteria, we follow the
general rule in paragraph (a) of this
section.

[45 FR 72649, Nov. 3, 1980, as amended at 50
FR 48573, Nov. 26, 1985]

§416.554 Waiver of adjustment or re-
covery—against equity and good
conscience.

We will waive adjustment or recovery
of an overpayment when an individual
on whose behalf waiver is being consid-
ered is without fault (as defined in
§416.552) and adjustment or recovery
would be against equity and good con-

§416.555

science. Adjustment or recovery is con-
sidered to be against equity and good
conscience if an individual changed his
or her position for the worse or relin-
quished a valuable right because of re-
liance upon a mnotice that payment
would be made or because of the incor-
rect payment itself. In addition, ad-
justment or recovery is considered to
be against equity and good conscience for
an individual who is a member of an el-
igible couple that is legally separated
and/or living apart for that part of an
overpayment not received, but subject
to recovery under §416.570.

Example 1: Upon being notified that he was
eligible for supplemental security income
payments, an individual signed a lease on an
apartment renting for $15 a month more
than the room he had previously occupied. It
was subsequently found that eligibility for
the payment should not have been estab-
lished. In such a case, recovery would be con-
sidered ‘‘against equity and good con-
science.”

Example 2: An individual fails to take ad-
vantage of a private or organization charity,
relying instead on the award of supplemental
security income payments to support him-
self. It was subsequently found that the
money was improperly paid. Recovery would
be considered ‘‘against equity and good con-
science.”

Example 3: Mr. and Mrs. Smith—members
of an eligible couple—separate in July. Later
in July, Mr. Smith receives earned income
resulting in an overpayment to both. Mrs.
Smith is found to be without fault in causing
the overpayment. Recovery from Mrs. Smith
of Mr. Smith’s part of the couple’s overpay-
ment is waived as being against equity and
good conscience. Whether recovery of Mr.
Smith’s portion of the couple’s overpayment
can be waived will be evaluated separately.

[60 FR 16375, Mar. 30, 1995]

§416.555 Waiver of adjustment or re-
covery—impede administration.

Waiver of adjustment or recovery is
proper when the overpaid person on
whose behalf waiver is being considered
is without fault, as defined in §416.552,
and adjustment or recovery would im-
pede efficient or effective administra-
tion of title XVI due to the small
amount involved. The amount of over-
payment determined to meet such cri-
teria is measured by the current aver-
age administrative cost of handling
such overpayment case through such
adjustment or recovery processes. In
determining whether the criterion is
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met, the overpaid person’s financial
circumstances are not considered.

[40 FR 47764, Oct. 10, 1975]

§416.556 Waiver of adjustment or re-
covery—countable resources in ex-
cess of the limits prescribed in
§416.1205 by $50 or less.

(a) If any overpayment with respect
to an individual (or an individual and
his or her spouse if any) is attributable
solely to the ownership or possession
by the individual (and spouse if any) of
countable resources having a value
which exceeds the applicable dollar fig-
ure specified in §416.1205 by an amount
of $50.00 or less, including those re-
sources deemed to an individual in ac-
cordance with §416.1202, such individual
(and spouse if any) shall be deemed to
have been without fault in connection
with the overpayment, and waiver of
adjustment or recovery will be made,
unless the failure to report the value of
the excess resources correctly and in a
timely manner was willful and know-
ing.

(b) Failure to report the excess re-
sources correctly and in a timely man-
ner will be considered to be willful and
knowing and the individual will be
found to be at fault when the evidence
clearly shows the individual (and
spouse if any) was fully aware of the
requirements of the law and of the ex-
cess resources and chose to conceal
these resources. When an individual in-
curred a similar overpayment in the
past and received an explanation and
instructions at the time of the previous
overpayment, we will generally find
the individual to be at fault. However,
in determining whether the individual
is at fault, we will consider all aspects
of the current and prior overpayment
situations, and where we determine the
individual is not at fault, we will waive
adjustment or recovery of the subse-
quent overpayment. In making any de-
termination or decision under this sec-
tion concerning whether an individual
is at fault, including a determination
or decision of whether the failure to re-
port the excess resources correctly and
in a timely manner was willful and
knowing, we will take into account any
physical, mental, educational, or lin-
guistic limitations (including any lack
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of facility with the English language)
of the individual (and spouse if any).

[63 FR 165644, May 10, 1988, as amended at 59
FR 1636, Jan. 12, 1994]

§416.557 Personal conference.

(a) If waiver cannot be approved (i.e.,
the requirements in §416.550 (a) and (b)
are not met), the individual is notified
in writing and given the dates, times
and place of the file review and per-
sonal conference; the procedure for re-
viewing the claims file prior to the per-
sonal conference; the procedure for
seeking a change in the scheduled date,
time and/or place; and all other infor-
mation necessary to fully inform the
individual about the personal con-
ference. The file review is always
scheduled at least 5 days before the
personal conference. We will offer to
the individual the option of conducting
the personal conference face-to-face at
a place we designate, by telephone, or
by video teleconference. The notice
will advise the individual of the date
and time of the personal conference.

(b) At the file review, the individual
and the individual’s representative
have the right to review the claims file
and applicable law and regulations
with the decisionmaker or another of
our representatives who is prepared to
answer questions. We will provide cop-
ies of material related to the overpay-
ment and/or waiver from the claims
file or pertinent sections of the law or
regulations that are requested by the
individual or the individual’s rep-
resentative.

(c) At the personal conference, the
individual is given the opportunity to:

(1) Appear personally, testify, cross-
examine any witnesses, and make argu-
ments;

(2) Be represented by an attorney or
other representative (see §416.1500), al-
though the individual must be present
at the conference; and

(3) Submit documents for consider-
ation by the decisionmaker.

(d) At the personal conference, the
decisionmaker:

(1) Tells the individual that the deci-
sionmaker was not previously involved
in the issue under review, that the
waiver decision is solely the decision-
maker’s, and that the waiver decision
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is based only on the evidence or infor-
mation presented or reviewed at the
conference;

(2) Ascertains the role and identity of
everyone present;

(3) Indicates whether or not the indi-
vidual reviewed the claims file;

(4) Explains the provisions of law and
regulations applicable to the issue;

(5) Briefly summarizes the evidence
already in file which will be consid-
ered;

(6) Ascertains from the individual
whether the information presented is
correct and whether he/she fully under-
stands it;

(7) Allows the individual and the in-
dividual’s representative, if any, to
present the individual’s case;

(8) Secures updated financial infor-
mation and verification, if necessary;

(9) Allows each witness to present in-
formation and allows the individual
and the individual’s representative to
question each witness;

(10) Ascertains whether there is any
further evidence to be presented;

(11) Reminds the individual of any
evidence promised by the individual
which has not been presented;

(12) Lets the individual and the indi-
vidual’s representative, if any, present
any proposed summary or closing
statement;

(13) Explains that a decision will be
made and the individual will be noti-
fied in writing; and

(14) Explains repayment options and
further appeal rights in the event the
decision is adverse to the individual.

(e) SSA issues a written decision to
the individual (and his or her rep-
resentative, if any) specifying the find-
ings of fact and conclusions in support
of the decision to approve or deny
waiver and advising of the individual’s
right to appeal the decision. If waiver
is denied, adjustment or recovery of
the overpayment begins even if the in-
dividual appeals.

(f) If it appears that the waiver can-
not be approved, and the individual de-
clines a personal conference or fails to
appear for a second scheduled personal
conference, a decision regarding the
waiver will be made based on the writ-
ten evidence of record. Reconsideration
is the next step in the appeals process.

[78 FR 1973, Jan. 11, 2008]

§416.558

§416.558 Notice relating to overpay-
ments and underpayments.

(a) Notice of overpayment and under-
payment determination. Whenever a de-
termination concerning the amount
paid and payable for any period is made
and it is found that, with respect to
any month in the period, more or less
than the correct amount was paid,
written notice of the correct and incor-
rect amounts for each such month in
the period will be sent to the individual
against whom adjustment or recovery
of the overpayment as defined in
§416.537(a) may be effected or to whom
the underpayment as defined in
§§416.536 and any amounts subject to
installment payments as defined in
§416.544 would be payable, notwith-
standing the fact that part or all of the
underpayment must be withheld in ac-
cordance with §416.543. When notifying
an individual of a determination of
overpayment, the Social Security Ad-
ministration will, in the notice, also
advise the individual that adjustment
or recovery is required, as set forth in
§416.571, except under certain specified
conditions, and of his or her right to
request waiver of adjustment or recov-
ery of the overpayment under the pro-
visions of §416.550.

(b) Notice of waiver determination.
Written notice of an initial determina-
tion of waiver shall be given the indi-
vidual in accordance with §416.1404 un-
less the individual was not given notice
of the overpayment in accordance with
paragraph (a) of this section.

(c) Notice relating to installment pay-
ments to individuals whose drug addiction
or alcoholism is a contributing factor ma-
terial to the determination of disability.
Whenever a determination is made con-
cerning the amount of any benefits due
for a period that must be paid in in-
stallments, the written notice will also
explain the amount of the installment
payment and when an increased initial
installment payment may be made (as
described in §416.544). This written no-
tice will be sent to the individual and
his or her representative payee.

[40 FR 47764, Oct. 10, 1975, as amended at 55

FR 33668, Aug. 17, 1990; 60 FR 8150, Feb. 10,
1995]
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§416.560 Recovery—refund.

An overpayment may be refunded by
the overpaid recipient or by anyone on
his or her behalf. Refund should be
made in every case where the overpaid
individual is not currently eligible for
SSI benefits. If the individual is cur-
rently eligible for SSI benefits and has
not refunded the overpayment, adjust-
ment as set forth in §416.570 will be
proposed.

[55 FR 33669, Aug. 17, 1990]

§416.570 Adjustment.

(a) General. When a recipient has
been overpaid, the overpayment has
not been refunded, and waiver of ad-
justment or recovery is not applicable,
any payment due the overpaid recipi-
ent or his or her eligible spouse (or re-
covery from the estate of either or
both when either or both die before ad-
justment is completed) is adjusted for
recovery of the overpayment. Adjust-
ment will generally be accomplished by
withholding each month the amount
set forth in §416.571 from the benefit
payable to the individual except that,
when the overpayment results from the
disposition of resources as provided by
§§416.1240(b) and 416.1244, the overpay-
ment will be recovered by withholding
any payments due the overpaid recipi-
ent or his or her eligible spouse before
any further payment is made. Absent a
specific request from the person from
whom recovery is sought, no overpay-
ment made under title XVIII of the Act
will be recovered by adjusting SSI ben-
efits. In no case shall an overpayment
of SSI benefits be adjusted against
title XVIII benefits. No funds properly
deposited into a dedicated account (see
§§416.546 and 416.640(e)) can be used to
repay an overpayment while the over-
paid individual remains subject to the
provisions of those sections.

(b) Overpayment made to representative
payee after the recipient’s death. A rep-
resentative payee or his estate is solely
liable for repaying an overpayment
made to the representative payee on
behalf of a recipient after the recipi-
ent’s death. In such case, we will re-
cover the overpayment according to
paragraph (a) of this section, except
that:
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(1) We will not adjust any other pay-
ment due to the eligible spouse of the
overpaid representative payee to re-
cover the overpayment, and

(2) If the overpaid representative
payee dies before we complete adjust-
ment, we will not seek to recover the
overpayment from the eligible spouse
or the estate of the eligible spouse.

[70 FR 16, Jan. 3, 2005, as amended at 73 FR
65543, Nov. 4, 2008]

§416.571 10-percent limitation of
recoupment rate—overpayment.

Any adjustment or recovery of an
overpayment for an individual in cur-
rent payment status is limited in
amount in any month to the lesser of
(1) the amount of the individual’s ben-
efit payment for that month or (2) an
amount equal to 10 percent of the indi-
vidual’s total income (countable in-
come plus SSI and State supple-
mentary payments) for that month.
The countable income used is the
countable income used in determining
the SSI and State supplementary pay-
ments for that month under §416.420.
When the overpaid individual is noti-
fied of the proposed SSI and/or feder-
ally administered State supplementary
overpayment adjustment or recovery,
the individual will be given the oppor-
tunity to request that such adjustment
or recovery be made at a higher or
lower rate than that proposed. If a
lower rate is requested, a rate of with-
holding that is appropriate to the fi-
nancial condition of the overpaid indi-
vidual will be set after an evaluation of
all the pertinent facts. An appropriate
rate is one that will not deprive the in-
dividual of income required for ordi-
nary and necessary living expenses.
This will include an evaluation of the
individual’s income, resources, and
other financial obligations. The 10-per-
cent limitation does not apply where it
is determined that the overpayment
occurred because of fraud, willful mis-
representation, or concealment of ma-
terial information committed by the
individual or his or her spouse. Con-
cealment of material information
means an intentional, knowing, and
purposeful delay in making or failure
to make a report that will affect pay-
ment amount and/or eligibility. It does
not include a mere omission on the
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part of the recipient; it is an affirma-
tive act to conceal. The 10-percent lim-
itation does not apply to the recovery
of overpayments incurred under agree-
ments to dispose of resources pursuant
to §416.1240. In addition, the 10-percent
limitation does not apply to the reduc-
tion of any future SSI benefits as a
consequence of the misuse of funds set
aside in accordance with §416.1231(b) to
meet burial expenses. Adjustment or
recovery will be suspended if the re-
cipient is subject to a reduced benefit
rate under §416.414 because of residing
in a medical treatment facility in
which Medicaid is paying a substantial
portion of the recipient’s cost of care.

[656 FR 33669, Aug. 17, 1990, as amended at 72
FR 50874, Sept. 5, 2007]

§416.572 Are title II and title VIII ben-
efits subject to adjustment to re-
cover title XVI overpayments?

(a) Definitions—(1) Cross-program re-
covery. Cross-program recovery is the
process that we will use to collect title
XVI overpayments from benefits pay-
able to you under title IT or title VIIL
of the Social Security Act.

(2) Benefits payable. For purposes of
this section, benefits payable means
the amount of title II or title VIII ben-
efits you actually would receive. For
title II benefits, it includes your
monthly benefit and your past-due ben-
efits after any reductions or deductions
listed in §404.401(a) and (b) of this chap-
ter. For title VIII benefits, it includes
your monthly benefit and any past-due
benefits after any reduction by the
amount of income for the month as de-
scribed in §§408.505 through 408.510 of
this chapter.

(b) When may we collect title XVI over-
payments using cross-program recovery?
We may use cross-program recovery to
collect a title XVI overpayment you
owe when benefits are payable to you
under title II, title VIII, or both.

[70 FR 16, Jan. 3, 2005]

§416.573 How much will we withhold
from your title II and title VIII ben-
efits to recover a title XVI overpay-
ment?

(a) If past-due benefits are payable to
you, we will withhold the lesser of the
entire overpayment balance or the en-
tire amount of past-due benefits.

§416.574

(b)(1) We will collect the overpay-
ment from current monthly benefits
due in a month by withholding the
lesser of the amount of the entire over-
payment balance or 10 percent of the
monthly title II benefits and monthly
title VIII benefits payable to you in the
month.

(2) If we are already recovering a
title II, title VIII or title XVI overpay-
ment from your monthly title II ben-
efit, we will figure your monthly with-
holding from title XVI payments (as
described in §416.571) without including
your title II benefits in your total
countable income.

(3) Paragraph (b)(1) of this section
does not apply if:

(i) You request and we approve a dif-
ferent rate of withholding, or

(ii) You or your spouse willfully mis-
represented or concealed material in-
formation in connection with the over-
payment.

(¢c) In determining whether to grant
your request that we withhold less
than the amount described in para-
graph (b)(1) of this section, we will use
the criteria applied under §416.571 to
similar requests about withholding
from title XVI benefits.

(d) If you or your spouse willfully
misrepresented or concealed material
information in connection with the
overpayment, we will collect the over-
payment by withholding the lesser of
the overpayment balance or the entire
amount of title II benefits and title
VIII benefits payable to you. We will
not collect at a lesser rate. (See
§416.571 for what we mean by conceal-
ment of material information.)

[70 FR 16, Jan. 3, 2005]

§416.574 Will you receive notice of our
intention to apply cross-program
recovery?

Before we collect an overpayment
from you using cross-program recov-
ery, we will send you a written notice
that tells you the following informa-
tion:

(a) We have determined that you owe
a specific overpayment balance that
can be collected by cross-program re-
covery;

(b) We will withhold a specific
amount from the title II or title VIII
benefits (see §416.573);
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(c) You may ask us to review this de-
termination that you still owe this
overpayment balance;

(d) You may request that we with-
hold a different amount from your cur-
rent monthly benefits (the notice will
not include this information if
§416.573(d) applies); and

(e) You may ask us to waive collec-
tion of this overpayment balance.

[70 FR 16, Jan. 3, 2005]

§416.575 When will we begin cross-
program recovery from your cur-
rent monthly benefits?

(a) We will begin collecting the over-
payment balance by cross-program re-
covery from your current monthly title
II and title VIII benefits no sooner
than 30 calendar days after the date of
the notice described in §416.574. If with-
in that 30-day period you pay us the
full overpayment balance stated in the
notice, we will not begin cross-program
recovery.

(b) If within that 30-day period you
ask us to review our determination
that you still owe us this overpayment
balance, we will not begin cross-pro-
gram recovery from your current
monthly benefits before we review the
matter and notify you of our decision
in writing.

(c) If within that 30-day period you
ask us to withhold a different amount
from your current monthly benefits
than the amount stated in the notice,
we will not begin cross-program recov-
ery until we determine the amount we
will withhold. This paragraph does not
apply when §416.573(d) applies.

(d) If within that 30-day period you
ask us to waive recovery of the over-
payment balance, we will not begin
cross-program recovery from your cur-
rent monthly benefits before we review
the matter and notify you of our deci-
sion in writing. See §§416.550 through
416.556.

[70 FR 16, Jan. 3, 2005]

§416.580 Referral of overpayments to
the Department of the Treasury for
tax refund offset—General.

(a) The standards we will apply and
the procedures we will follow before re-
questing the Department of the Treas-
ury to offset income tax refunds due
taxpayers who have an outstanding
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overpayment are set forth in §§416.580
through 416.586 of this subpart. These
standards and procedures are author-
ized by the Deficit Reduction Act of
1984 [31 U.S.C. §3720A], as implemented
through Department of the Treasury
regulations at 31 CFR 285.2.

(b) We will use the Department of the
Treasury tax refund offset procedure to
collect overpayments that are certain
in amount, past due and legally en-
forceable, and eligible for tax refund
offset under regulations issued by the
Secretary of the Treasury. We will use
these procedures to collect overpay-
ments only from persons who are not
currently entitled to monthly supple-
mental security income benefits under
title XVI of the Act. We refer overpay-
ments to the Department of the Treas-
ury for offset against Federal tax re-
funds regardless of the amount of time
the debts have been outstanding.

[62 FR 49439, Sept. 22, 1997, as amended at 76
FR 65108, Oct. 20, 2011]

§416.581

We will make a request for collection
by reduction of Federal and State in-
come tax refunds only after we deter-
mine that a person owes an overpay-
ment that is past due and provide the
overpaid person with written notice.
Our notice of intent to collect an over-
payment through tax refund offset will
state:

(a) The amount of the overpayment;
and

(b) That we will collect the overpay-
ment by requesting that the Depart-
ment of the Treasury reduce any
amounts payable to the overpaid per-
son as refunds of Federal and State in-
come taxes by an amount equal to the
amount of the overpayment unless,
within 60 calendar days from the date
of our notice, the overpaid person:

(1) Repays the overpayment in full;
or

(2) Provides evidence to us at the ad-
dress given in our notice that the over-
payment is not past due or legally en-
forceable; or

(3) Asks us to waive collection of the
overpayment under section 204(b) of
the Act.

(c) The conditions under which we
will waive recovery of an overpayment
under section 1631(b)(1)(B) of the Act;

Notice to overpaid person.
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(d) That we will review any evidence
presented that the overpayment is not
past due or not legally enforceable;

(e) That the overpaid person has the
right to inspect and copy our records
related to the overpayment as deter-
mined by us and will be informed as to
where and when the inspection and
copying can be done after we receive
notice from the overpaid person that
inspection and copying are requested.

[62 FR 49439, Sept. 22, 1997, as amended at 76
FR 65109, Oct. 20, 2011]

§416.582 Review within SSA that an
overpayment is past due and legally
enforceable.

(a) Notification by overpaid individual.
An overpaid individual who receives a
notice as described in §416.581 of this
subpart has the right to present evi-
dence that all or part of the overpay-
ment is not past due or not legally en-
forceable. To exercise this right, the
individual must notify us and present
evidence regarding the overpayment
within 60 calendar days from the date
of our notice.

(b) Submission of evidence. The over-
paid individual may submit evidence
showing that all or part of the debt is
not past due or not legally enforceable
as provided in paragraph (a) of this sec-
tion. Failure to submit the notification
and evidence within 60 calendar days
will result in referral of the overpay-
ment to the Department of the Treas-
ury, unless the overpaid individual,
within this 60-day time period, has
asked us to waive collection of the
overpayment under section
1631(b)(1)(B) of the Act and we have not
yet determined whether we can grant
the waiver request. If the overpaid in-
dividual asks us to waive collection of
the overpayment, we may ask that evi-
dence to support the request be sub-
mitted to us.

(c) Review of the evidence. After a
timely submission of evidence by the
overpaid individual, we will consider
all available evidence related to the
overpayment. We will make findings
based on a review of the written record,
unless we determine that the question
of indebtedness cannot be resolved by a
review of the documentary evidence.

[62 FR 49439, Sept. 22, 1997]

§416.584

§416.583 Findings by SSA.

(a) Following the review of the
record, we will issue written findings
which include supporting rationale for
the findings. Issuance of these findings
concerning whether the overpayment
or part of the overpayment is past due
and legally enforceable is the final
Agency action with respect to the past-
due status and enforceability of the
overpayment. If we make a determina-
tion that a waiver request cannot be
granted, we will issue a written notice
of this determination in accordance
with the regulations in subpart E of
this part. Our referral of the overpay-
ment to the Department of the Treas-
ury will not be suspended under
§416.585 of this subpart pending any
further administrative review of the
waiver request that the individual may
seek.

(b) Copies of the findings described in
paragraph (a) of this section will be
distributed to the overpaid individual
and the overpaid individual’s attorney
or other representative, if any.

(c) If the findings referred to in para-
graph (a) of this section affirm that all
or part of the overpayment is past due
and legally enforceable and, if waiver
is requested and we determine that the
request cannot be granted, we will
refer the overpayment to the Depart-
ment of the Treasury. However, no re-
ferral will be made if, based on our re-
view of the overpayment, we reverse
our prior finding that the overpayment
is past due and legally enforceable or,
upon consideration of a waiver request,
we determine that waiver of our collec-
tion of the overpayment is appropriate.

[62 FR 49439, Sept. 22, 1997]

§416.584 Review of our records re-
lated to the overpayment.

(a) Notification by the overpaid indi-
vidual. An overpaid individual who in-
tends to inspect or copy our records re-
lated to the overpayment as deter-
mined by us must notify us stating his
or her intention to inspect or copy.

(b) Our response. In response to a no-
tification by the overpaid individual as
described in paragraph (a) of this sec-
tion, we will notify the overpaid indi-
vidual of the location and time when
the overpaid individual may inspect or
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copy our records related to the over-
payment. We may also, at our discre-
tion, mail copies of the overpayment-
related records to the overpaid indi-
vidual.

[62 FR 49439, Sept. 22, 1997]

§416.585 Suspension of offset.

If, within 60 days of the date of the
notice described in §416.581 of this sub-
part, the overpaid individual notifies
us that he or she is exercising a right
described in §416.582(a) of this subpart
and submits evidence pursuant to
§416.582(b) of this subpart or requests a
waiver under §416.550 of this subpart,
we will suspend any notice to the De-
partment of the Treasury until we have
issued written findings that affirm that
an overpayment is past due and legally
enforceable and, if applicable, make a
determination that a waiver request
cannot be granted.

[62 FR 49440, Sept. 22, 1997]

§416.586 Tax refund insufficient to
cover amount of overpayment.

If a tax refund is insufficient to re-
cover an overpayment in a given year,
the case will remain with the Depart-
ment of the Treasury for succeeding
years, assuming that all criteria for
certification are met at that time.

[62 FR 49440, Sept. 22, 1997]

§416.590 Are there additional methods
for recovery of title XVI benefit
overpayments?

(a) General. In addition to the meth-
ods specified in §§416.560, 416.570, 416.572
and 416.580, we may recover an over-
payment under title XVI of the Act
from you under the rules in subparts D
and E of part 422 of this chapter. Sub-
part D of part 422 of this chapter ap-
plies only under the following condi-
tions:

(1) The overpayment occurred after
you attained age 18;

(2) You are no longer entitled to ben-
efits under title XVI of the Act; and

(3) Pursuant to paragraph (b) of this
section, we have determined that the
overpayment is otherwise unrecover-
able under section 1631(b) of the Act.

(b) When we consider an overpayment
to be otherwise unrecoverable. We con-
sider an overpayment under title XVI

20 CFR Ch. lll (4-1-15 Edition)

of the Act to be otherwise unrecover-
able under section 1631(b) of the Act if
all of the following conditions are met:

(1) We have completed our billing
system sequence (i.e., we have sent you
an initial notice of the overpayment, a
reminder notice, and a past-due notice)
or we have suspended or terminated
collection activity under applicable
rules, such as, the Federal Claims Col-
lection Standards in 31 CFR 903.2 or
903.3.

(2) We have not entered into an in-
stallment payment arrangement with
you or, if we have entered into such an
arrangement, you have failed to make
any payment for two consecutive
months.

(3) You have not requested waiver
pursuant to §416.550 or §416.582 or, after
a review conducted pursuant to those
sections, we have determined that we
will not waive collection of the over-
payment.

(4) You have not requested reconsid-
eration of the initial overpayment de-
termination pursuant to §§416.1407 and
416.1409 or, after a review conducted
pursuant to §416.1413, we have affirmed
all or part of the initial overpayment
determination.

(56) We cannot recover your overpay-
ment pursuant to §416.570 by adjust-
ment of benefits payable to any indi-
vidual other than you. For purposes of
this paragraph, if you are a member of
an eligible couple that is legally sepa-
rated and/or living apart, we will deem
unrecoverable from the other person
that part of your overpayment which
he or she did not receive.

[66 FR 67081, Dec. 28, 2001, as amended at 68
FR 74184, Dec. 23, 2003]

Subpart F—Representative
Payment

AUTHORITY: Secs. 702(a)(5), 1631(a)(2) and
(d)(1) of the Social Security Act (42 U.S.C.
902(a)(5) and 1383(a)(2) and (d)(1)).

SOURCE: 47 FR 30475, July 14, 1982, unless
otherwise noted.

§416.601 Introduction.

(a) Ezxplanation of representative pay-
ment. This subpart explains the prin-
ciples and procedures that we follow in
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determining whether to make rep-
resentative payment and in selecting a
representative payee. It also explains
the responsibilities that a representa-
tive payee has concerning the use of
the funds he or she receives on behalf
of a Dbeneficiary. A representative
payee may be either a person or an or-
ganization selected by us to receive
benefits on behalf of a beneficiary. A
representative payee will be selected if
we believe that the interest of a bene-
ficiary will be served by representative
payment rather than direct payment of
benefits. Generally, we appoint a rep-
resentative payee if we have deter-
mined that the beneficiary is not able
to manage or direct the management of
benefit payments in his or her own in-
terest.

(b) Policy used to determine whether to
make representative payment. (1) Our pol-
icy is that every beneficiary has the
right to manage his or her own bene-
fits. However, some beneficiaries due
to a mental or physical condition or
due to their youth may be unable to do
s0. Under these circumstances, we may
determine that the interests of the
beneficiary would be better served if
we certified benefit payments to an-
other person as a representative payee.
However, we must select a representa-
tive payee for an individual who is eli-
gible for benefits solely on the basis of
disability if drug addiction or alco-
holism is a contributing factor mate-
rial to the determination of disability.

(2) If we determine that representa-
tive payment is in the interest of a
beneficiary, we will appoint a rep-
resentative payee. We may appoint a
representative payee even if the bene-
ficiary is a legally competent indi-
vidual. If the beneficiary is a legally
incompetent individual, we may ap-
point the legal guardian or some other
person as a representative payee.

(3) If payment is being made directly
to a beneficiary and a question arises
concerning his or her ability to manage
or direct the management of benefit
payments, we will, if the beneficiary is
18 years old or older and has not been
adjudged legally incompetent, continue
to pay the beneficiary until we make a
determination about his or her ability
to manage or direct the management of

§416.611

benefit payments and the selection of a
representative payee.

[47 FR 30475, July 14, 1982, as amended at 60
FR 8150, Feb. 10, 1995]

§416.610 When payment will be made
to a representative payee.

(a) We pay benefits to a representa-
tive payee on behalf of a beneficiary 18
years old or older when it appears to us
that this method of payment will be in
the interest of the beneficiary. We do
this if we have information that the
beneficiary is—

(1) Legally incompetent or mentally
incapable of managing benefit pay-
ments; or

(2) Physically incapable of managing
or directing the management of his or
her benefit payments; or

(3) Eligible for benefits solely on the
basis of disability and drug addiction
or alcoholism is a contributing factor
material to the determination of dis-
ability.

(b) Generally, if a beneficiary is
under age 18, we will pay benefits to a
representative payee. However, in cer-
tain situations, we will make direct
payments to a beneficiary under age 18
who shows the ability to manage the
benefits. For example, we make direct
payment to a beneficiary under age 18
if the beneficiary is—

(1) A parent and files for himself or
herself and/or his or her child and he or
she has experience in handling his or
her own finances; or

(2) Capable of using the benefits to
provide for his or her current needs and
no qualified payee is available; or

(3) Within 7 months of attaining age
18 and is initially filing an application
for benefits.

[47 FR 30475, July 14, 1982, as amended at 54
FR 35483, Aug. 28, 1989; 60 FR 8150, Feb. 10,
1995]

§416.611 What happens to your month-
ly benefits while we are finding a
suitable representative payee for
you?

(a) We may pay you directly. We will
pay current monthly benefits directly
to you while finding a suitable rep-
resentative payee unless we determine
that paying you directly would cause
substantial harm to you. We determine
substantial harm as follows:
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(1) If you are receiving disability pay-
ments and we have determined that
you have a drug addiction or alco-
holism condition, or you are legally in-
competent, or you are under age 15, we
will presume that substantial harm ex-
ists. However, we will allow you to
rebut this presumption by presenting
evidence that direct payment would
not cause you substantial harm.

(2) If you do not fit any of these cat-
egories, we make findings of substan-
tial harm on a case-by-case basis. We
consider all matters that may affect
your ability to manage your benefits in
your own best interest. We decide that
substantial harm exists if both of the
following conditions exist:

(i) Directly receiving benefits can be
expected to cause you serious physical
or mental injury.

(ii) The possible effect of the injury
would outweigh the effect of having no
income to meet your basic needs.

(b) We may delay or suspend your pay-
ments. If we find that direct payment
will cause substantial harm to you, we
may delay (in the case of initial eligi-
bility for benefits) or suspend (in the
case of existing eligibility for benefits)
payments for as long as one month
while we try to find a suitable rep-
resentative payee. If we do not find a
payee within one month, we will pay
you directly. If you are receiving dis-
ability payments and we have deter-
mined that you have a drug addiction
or alcoholism condition, or you are le-
gally incompetent, or you are under
age 15, we will withhold payment until
a representative payee is appointed
even if it takes longer than one month.
We will, however, as noted in para-
graph (a)(1) of this section, allow you
to present evidence to rebut the pre-
sumption that direct payment would
cause you substantial harm. See
§416.601(b)(3) for our policy on sus-
pending the benefits if you are cur-
rently receiving benefits directly.

Example 1: Substantial Harm Exists. We are
unable to find a representative payee for Mr.
X, a 67 year old claimant receiving title XVI
benefits based on age who is an alcoholic.
Based on contacts with the doctor and bene-
ficiary, we determine that Mr. X was hos-
pitalized recently for his drinking. Paying
him directly will cause serious injury, so we
may delay payment for as long as one month

20 CFR Ch. lll (4-1-15 Edition)

based on substantial harm while we locate a
suitable representative payee.

Example 2: Substantial Harm Does Not Exist.
We approve a claim for Mr. Y, a title XVI
claimant who suffers from a combination of
mental impairments but who is not legally
incompetent. We determine that Mr. Y needs
assistance in managing benefits, but we have
not found a representative payee. Although
we believe that Mr. Y may not use the
money wisely, there is no indication that re-
ceiving funds directly would cause him sub-
stantial harm (i.e., serious physical or men-
tal injury). We must pay current benefits di-
rectly to Mr. Y while we locate a suitable
representative payee.

(c) How we pay delayed or suspended
benefits. Payment of benefits, which
were delayed or suspended pending ap-
pointment of a representative payee,
can be made to you or your representa-
tive payee as a single sum or in install-
ments when we determine that install-
ments are in your best interest.

[69 FR 60236, Oct. 7, 2004]

§416.615 Information considered in
determining whether to make rep-
resentative payment.

In determining whether to make rep-
resentative payment we consider the
following information:

(a) Court determinations. If we learn
that a beneficiary has been found to be
legally incompetent, a certified copy of
the court’s determination will be the
basis of our determination to make
representative payment.

(b) Medical evidence. When available,
we will use medical evidence to deter-
mine if a beneficiary is capable of man-
aging or directing the management of
benefit payments. For example, a
statement by a physician or other med-
ical professional based upon his or her
recent examination of the beneficiary
and his or her knowledge of the bene-
ficiary’s present condition will be used
in our determination, if it includes in-
formation concerning the nature of the
beneficiary’s illness, the beneficiary’s
chances for recovery and the opinion of
the physician or other medical profes-
sional as to whether the beneficiary is
able to manage or direct the manage-
ment of benefit payments.

(c) Other evidence. We will also con-
sider any statements of relatives,
friends and other people in a position
to know and observe the beneficiary,
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which contain information helpful to
us in deciding whether the beneficiary
is able to manage or direct the man-
agement of benefit payments.

§416.620 Information considered in se-
lecting a representative payee.

In selecting a payee we try to select
the person, agency, organization or in-
stitution that will best serve the inter-
est of the beneficiary. In making our
selection we consider—

(a) The relationship of the person to
the beneficiary;

(b) The amount of interest that the
person shows in the beneficiary;

(c) Any legal authority the person,
agency, organization or institution has
to act on behalf of the beneficiary;

(d) Whether the potential payee has
custody of the beneficiary; and

(e) Whether the potential payee is in
a position to know of and look after
the needs of the beneficiary.

§416.621 What is our order of pref-
erence in selecting a representative
payee for you?

As a guide in selecting a representa-
tive payee, categories of preferred pay-
ees have been established. These pref-
erences are flexible. Our primary con-
cern is to select the payee who will
best serve the beneficiary’s interests.
The preferences are:

(a) For beneficiaries 18 years old or
older (except those described in para-
graph (b) of this section), our pref-
erence is—

(1) A legal guardian, spouse (or other
relative) who has custody of the bene-
ficiary or who demonstrates strong
concern for the personal welfare of the
beneficiary;

(2) A friend who has custody of the
beneficiary or demonstrates strong
concern for the personal welfare of the
beneficiary;

(3) A public or nonprofit agency or
institution having custody of the bene-
ficiary;

(4) A private institution operated for
profit and licensed under State law,
which has custody of the beneficiary;
and

(5) Persons other than above who are
qualified to carry out the responsibil-
ities of a payee and who are able and
willing to serve as a payee for the bene-

§416.622

ficiary; e.g., members of community
groups or organizations who volunteer
to serve as payee for a beneficiary.

(b) For individuals who are disabled
and who have a drug addiction or alco-
holism condition our preference is—

(1) A community-based nonprofit so-
cial service agency licensed by the
State, or bonded;

(2) A Federal, State or local govern-
ment agency whose mission is to carry
out income maintenance, social serv-
ice, or health care-related activities;

(3) A State or local government agen-
cy with fiduciary responsibilities;

(4) A designee of an agency (other
than a Federal agency) referred to in
paragraphs (b)(1), (2), and (3) of this
section, if appropriate; or

(5) A family member.

(c) For beneficiaries under age 18, our
preference is—

(1) A natural or adoptive parent who
has custody of the beneficiary, or a
guardian;

(2) A natural or adoptive parent who
does not have custody of the bene-
ficiary, but is contributing toward the
beneficiary’s support and is dem-
onstrating strong concern for the bene-
ficiary’s well being;

(3) A natural or adoptive parent who
does not have custody of the bene-
ficiary and is not contributing toward
his or her support but is demonstrating
strong concern for the beneficiary’s
well being;

(4) A relative or stepparent who has
custody of the beneficiary;

(5) A relative who does not have cus-
tody of the beneficiary but is contrib-
uting toward the beneficiary’s support
and is demonstrating concern for the
beneficiary’s well being;

(6) A relative or close friend who does
not have custody of the beneficiary but
is demonstrating concern for the bene-
ficiary’s well being; and

(7) An authorized social agency or
custodial institution.

[47 FR 30475, July 14, 1982, as amended at 69

FR 60237, Oct. 7, 2004]

§416.622 Who may not serve as a rep-
resentative payee?

A representative payee
may not serve if he/she:

applicant
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(a) Has been convicted of a violation
under section 208, 811 or 1632 of the So-
cial Security Act.

(b) Has been convicted of an offense
resulting in imprisonment for more
than 1 year. However, we may make an
exception to this prohibition, if the na-
ture of the conviction is such that se-
lection of the applicant poses no risk
to the beneficiary and the exception is
in the beneficiary’s best interest.

(c) Receives title II, VIII, or XVI ben-
efits through a representative payee.

(d) Previously served as a representa-
tive payee and was found by us, or a
court of competent jurisdiction, to
have misused title II, VIII or XVI bene-
fits. However, if we decide to make an
exception to the prohibition, we must
evaluate the payee’s performance at
least every 3 months until we are satis-
fied that the payee poses no risk to the
beneficiary’s best interest. Exceptions
are made on a case-by-case basis if all
of the following are true:

(1) Direct payment of benefits to the
beneficiary is not in the beneficiary’s
best interest.

(2) No suitable alternative payee is
available.

(3) Selecting the payee applicant as
representative payee would be in the
best interest of the beneficiary.

(4) The information we have indicates
the applicant is now suitable to serve
as a representative payee.

(5) The payee applicant has repaid
the misused benefits or has a plan to
repay them.

(e) Is a creditor. A creditor is some-
one who provides you with goods or
services for consideration. This restric-
tion does not apply to the creditor who
poses no risk to you and whose finan-
cial relationship with you presents no
substantial conflict of interest, and is
any of the following:

(1) A relative living in the same
household as you do.

(2) Your legal guardian or legal rep-
resentative.

(3) A facility that is licensed or cer-
tified as a care facility under the law of
a State or a political subdivision of a
State.

(4) A qualified organization author-
ized to collect a monthly fee from you
for expenses incurred in providing rep-
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resentative payee services for you,
under §416.640a.

(5) An administrator, owner, or em-
ployee of the facility in which you live
and we are unable to locate an alter-
native representative payee.

(6) Any other individual we deem ap-
propriate based on a written deter-
mination.

Example 1: Sharon applies to be representa-
tive payee for Ron who we have determined
needs assistance in managing his benefits.
Sharon has been renting a room to Ron for
several years and assists Ron in handling his
other financial obligations, as needed. She
charges Ron a reasonable amount of rent.
Ron has no other family or friends willing to
help manage his benefits or to act as rep-
resentative payee. Sharon has demonstrated
that her interest in and concern for Ron goes
beyond her desire to collect the rent each
month. In this instance, we may select Shar-
on as Ron’s representative payee because a
more suitable payee is not available, she ap-
pears to pose no risk to Ron and there is
minimal conflict of interest. We will docu-
ment this decision.

Example 2: In a situation similar to the one
above, Ron’s landlord indicates that she is
applying to be payee only to ensure receipt
of her rent. If there is money left after pay-
ment of the rent, she will give it directly to
Ron to manage on his own. In this situation,
we would not select the landlord as Ron’s
representative payee because of the substan-
tial conflict of interest and lack of interest
in his well being.

[69 FR 60237, Oct. 7, 2004, as amended at 71 FR
61408, Oct. 18, 2006]

§416.624 How do we investigate a rep-
resentative payee applicant?

Before selecting an individual or or-
ganization to act as your representa-
tive payee, we will perform an inves-
tigation.

(a) Nature of the investigation. As part
of the investigation, we do the fol-
lowing:

(1) Conduct a face-to-face interview
with the payee applicant unless it is
impracticable as explained in para-
graph (c) of this section.

(2) Require the payee applicant to
submit documented proof of identity,
unless information establishing iden-
tity has recently been submitted with
an application for title II, VIII or XVI
benefits.

(3) Verify the payee applicant’s So-
cial Security account number or em-
ployer identification number.
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(4) Determine whether the payee ap-
plicant has been convicted of a viola-
tion of section 208, 811 or 1632 of the So-
cial Security Act.

(5) Determine whether the payee ap-
plicant has previously served as a rep-
resentative payee and if any previous
appointment as payee was revoked or
terminated for misusing title II, VIII
or XVI benefits.

(6) Use our records to verify the
payee applicant’s employment and/or
direct receipt of title II, VIII, or XVI
benefits.

(7) Verify the payee applicant’s con-
cern for the beneficiary with the bene-
ficiary’s custodian or other interested
person.

(8) Require the payee applicant to
provide adequate information showing
his or her relationship to the bene-
ficiary and to describe his or her re-
sponsibility for the care of the bene-
ficiary.

(9) Determine whether the payee ap-
plicant is a creditor of the beneficiary
(see §416.622(d)).

(b) Subsequent face-to-face interviews.
After holding a face-to-face interview
with a payee applicant, subsequent
face-to-face interviews are not required
if that applicant continues to be quali-
fied and currently is acting as a payee,
unless we determine, within our discre-
tion, that a new face-to-face interview
is necessary. We base this decision on
the payee’s past performance and
knowledge of and compliance with our
reporting requirements.

(c) Impracticable. We may consider a
face-to-face interview impracticable if
it would cause the payee applicant
undue hardship. For example, the
payee applicant would have to travel a
great distance to the field office. In
this situation, we may conduct the in-
vestigation to determine the payee ap-
plicant’s suitability to serve as a rep-
resentative payee without a face-to-
face interview.

[69 FR 60237, Oct. 7, 2004, as amended at 73 FR
66521, Nov. 10, 2008]

§416.625 What information must a rep-
resentative payee report to us?
Anytime after we select a representa-
tive payee for you, we may ask your
payee to give us information showing a
continuing relationship with you, a

§416.630

continuing responsibility for your care,
and how he/she used the payments on
your behalf. If your representative
payee does not give us the requested
information within a reasonable period
of time, we may stop sending your ben-
efit payment to him/her—unless we de-
termine that he/she had a satisfactory
reason for not meeting our request and
we subsequently receive the requested
information. If we decide to stop send-
ing your benefit payment to your rep-
resentative payee, we will consider
paying you directly (in accordance
with §416.611) while we look for a new
payee.

[69 FR 60238, Oct. 7, 2004]

§416.630 How will we notify you when
we decide you need a representa-
tive payee?

(a) We notify you in writing of our
determination to make representative
payment. This advance notice explains
that we have determined that rep-
resentative payment is in your inter-
est, and it provides the name of the
representative payee we have selected.
We provide this notice before we actu-
ally appoint the payee. If you are under
age 15, an unemancipated minor under
the age of 18, or legally incompetent,
our written notice goes to your legal
guardian or legal representative. The
advance notice:

(1) Contains language that is easily
understandable to the reader.

(2) Identifies the person designated as
your representative payee.

(3) Explains that you, your legal
guardian, or your legal representative
can appeal our determination that you
need a representative payee.

(4) Explains that you, your legal
guardian, or your legal representative
can appeal our designation of a par-
ticular person to serve as your rep-
resentative payee.

(5) Explains that you, your legal
guardian, or your legal representative
can review the evidence upon which
our designation of a particular rep-
resentative payee is based and submit
additional evidence.

(b) If you, your legal guardian, or
your legal representative objects to
representative payment or to the des-
ignated payee, we will handle the ob-
jection as follows:
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(1) If you disagree with the decision
and wish to file an appeal, we will proc-
ess it under subpart N of this part.

(2) If you received your advance no-
tice by mail and you protest or file
your appeal within 10 days after you
receive the notice, we will delay the
action until we make a decision on
your protest or appeal. (If you received
and signed your notice while you were
in the local field office, our decision
will be effective immediately.)

[69 FR 60238, Oct. 7, 2004]

§416.635 What are the responsibilities
of your representative payee?

A representative payee has a respon-
sibility to—

(a) Use the benefits received on your
behalf only for your use and benefit in
a manner and for the purposes he or
she determines under the guidelines in
this subpart, to be in your best inter-
ests;

(b) Keep any benefits received on
your behalf separate from his or her
own funds and show your ownership of
these benefits unless he or she is your
spouse or natural or adoptive parent or
stepparent and lives in the same house-
hold with you or is a State or local
government agency for whom we have
granted an exception to this require-
ment;

(c) Treat any interest earned on the
benefits as your property;

(d) Notify us of any event or change
in your circumstances that will affect
the amount of benefits you receive,
your right to receive benefits, or how
you receive them;

(e) Submit to us, upon our request, a
written report accounting for the bene-
fits received on your behalf, and make
all supporting records available for re-
view if requested by us;

(f) Notify us of any change in his or
her circumstances that would affect
performance of his/her payee respon-
sibilities; and

(g) Ensure that you are receiving
treatment to the extent considered
medically necessary and available for
the condition that was the basis for
providing benefits (see §416.994a(i)) if
you are under age 18 (including cases in
which your low birth weight is a con-
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tributing factor material to our deter-
mination that you are disabled).

[71 FR 61408, Oct. 18, 2006]

§416.640

(a) Current maintenance. We will con-
sider that payments we certify to a re-
presentive payee have been used for the
use and benefit of the beneficiary if
they are used for the beneficiary’s cur-
rent maintenance. Current mainte-
nance includes costs incurred in ob-
taining food, shelter, clothing, medical
care and personal comfort items.

Use of benefit payments.

Example: A Supplemental Security Income
beneficiary is entitled to a monthly benefit
of $264. The beneficiary’s son, who is the rep-
resentative payee, disburses the benefits in
the following manner:

Rent and Utilities ... $166
Medical ..... . 20
Food ...... .- 60
Clothing ...... = 10

Miscellaneous ..

The above expenditures would represent
proper disbursements on behalf of the bene-
ficiary.

(b) Institution not receiving Medicaid
funds on beneficiary’s behalf. If a bene-
ficiary is receiving care in a Federal,
State, or private institution because of
mental or physical incapacity, current
maintenance will include the cus-
tomary charges for the care and serv-
ices provided by an institution, expend-
itures for those items which will aid in
the beneficiary’s recovery or release
from the institution, and nominal ex-
penses for personal needs (e.g., personal
hygiene items, snacks, candy) which
will improve the beneficiary’s condi-
tion. Except as provided under §416.212,
there is no restriction in using SSI
benefits for a beneficiary’s current
maintenance in an institution. Any
payments remaining from SSI benefits
may be used for a temporary period to
maintain the beneficiary’s residence
outside of the institution unless a phy-
sician has certified that the bene-
ficiary is not likely to return home.

Example: A hospitalized disabled bene-
ficiary is entitled to a monthly benefit of
$264. The beneficiary, who resides in a board-
ing home, has resided there for over 6 years.
It is doubtful that the beneficiary will leave
the boarding home in the near future. The
boarding home charges $215 per month for
the beneficiary’s room and board.
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The Dbeneficiary’s representative payee
pays the boarding home $215 (assuming an
unsuccessful effort was made to negotiate a
lower rate during the beneficiary’s absence)
and uses the balance to purchase miscella-
neous personal items for the beneficiary.
There are no benefits remaining which can
be conserved on behalf of the beneficiary.
The payee’s use of the benefits is consistent
with our guidelines.

(c) Institution receiving Medicaid funds
on beneficiary’s behalf. Except in the
case of a beneficiary receiving benefits
payable under §416.212, if a beneficiary
resides throughout a month in an insti-
tution that receives more than 50 per-
cent of the cost of care on behalf of the
beneficiary from Medicaid, any pay-
ments due shall be used only for the
personal needs of the beneficiary and
not for other items of current mainte-
nance.

Example: A disabled beneficiary resides in a
hospital. The superintendent of the hospital
receives $30 per month as the beneficiary’s
payee. The benefit payment is disbursed in
the following manner, which would be con-
sistent with our guidelines:
Miscellaneous canteen items ...
Clothing
Conserved for future needs of the beneficiary ...

(d) Claims of creditors. A payee may
not be required to use benefit pay-
ments to satisfy a debt of the bene-
ficiary, if the debt arose prior to the
first month for which payments are
certified to a payee. If the debt arose
prior to this time, a payee may satisfy
it only if the current and reasonably
foreseeable needs of the beneficiary are
met.

Example: A disabled beneficiary was deter-
mined to be eligible for a monthly benefit
payment of $208 effective April 1981. The ben-
efits were certified to the beneficiary’s
brother who was appointed as the represent-
ative payee. The payee conserved $27 of the
benefits received. In June 1981 the payee re-
ceived a bill from a doctor who had treated
the beneficiary in February and March 1981.
The bill was for $175.

After reviewing the beneficiary’s current
needs and resources, the payee decided not to
use any of the benefits to pay the doctor’s
bill. (Approximately $180 a month is required
for the beneficiary’s current monthly living
expenses—rent, utilities, food, and insur-
ance—and the beneficiary will need new
shoes and a coat within the next few
months.)

§416.640

Based upon the above, the payee’s decision
not to pay the doctor’s bill is consistent with
our guidelines.

(e) Dedicated accounts for eligible indi-
viduals under age 18. (1) When past-due
benefit payments are required to be
paid into a separate dedicated account
(see §416.546), the representative payee
is required to establish in a financial
institution an account dedicated to the
purposes described in paragraph (e)(2)
of this section. This dedicated account
may be a checking, savings or money
market account subject to the titling
requirements set forth in §416.645.
Dedicated accounts may not be in the
form of certificates of deposit, mutual
funds, stocks, bonds or trusts.

(2) A representative payee shall use
dedicated account funds, whether de-
posited on a mandatory or permissive
basis (as described in §416.546), for the
benefit of the child and only for the fol-
lowing allowable expenses—

(i) Medical treatment and education
or job skills training;

(ii) If related to the child’s impair-
ment(s), personal needs assistance; spe-
cial equipment; housing modification;
and therapy or rehabilitation; or

(iii) Other items and services related
to the child’s impairment(s) that we
determine to be appropriate. The rep-
resentative payee must explain why or
how the other item or service relates
to the impairment(s) of the child. At-
torney fees related to the pursuit of
the child’s disability claim and use of
funds to prevent malnourishment or
homelessness could be considered ap-
propriate expenditures.

(3) Representative payees must keep
records and receipts of all deposits to
and expenditures from dedicated ac-
counts, and must submit these records
to us upon our request, as explained in
§§416.635 and 416.665.

(4) The use of funds from a dedicated
account in any manner not authorized
by this section constitutes a
misapplication of benefits. These mis-
applied benefits are not an overpay-
ment as defined in §416.537; however, if
we determine that a representative
payee knowingly misapplied funds in a
dedicated account, that representative
payee shall be liable to us in an
amount equal to the total amount of
the misapplied funds. In addition, if a
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recipient who is his or her own payee
knowingly misapplies benefits in a
dedicated account, we will reduce fu-
ture benefits payable to that recipient
(or to that recipient and his or her
spouse) by an amount equal to the
total amount of the misapplied funds.

(5) The restrictions described in this
section and the income and resource
exclusions described in §§416.1124(c)(20)
and 416.1247 shall continue to apply
until all funds in the dedicated account
are depleted or eligibility for benefits
terminates, whichever comes first.
This continuation of the restrictions
and exclusions applies in situations
where funds remain in the account in
any of the following situations—

(i) A child attains age 18, continues
to be eligible and receives payments di-
rectly;

(ii) A new representative payee is ap-
pointed. When funds remaining in a
dedicated account are returned to us
by the former representative payee, the
new representative payee must estab-
lish an account in a financial institu-
tion into which we will deposit these
funds, even if the amount is less than
that prescribed in §416.546; or

(iii) During a period of suspension
due to ineligibility as described in
§416.1320, administrative suspension, or
a period of eligibility for which no pay-
ment is due.

[47 FR 30475, July 14, 1982, as amended at 61
FR 10278, Mar. 13, 1996; 61 FR 67206, Dec. 20,
1996; 76 FR 453, Jan. 5, 2011]

§416.640a Compensation for qualified
organizations serving as represent-
ative payees.

(a) Organizations that can request com-
pensation. A qualified organization can
request us to authorize it to collect a
monthly fee from your benefit pay-
ment. A qualified organization is:

(1) Any State or local government
agency with fiduciary responsibilities
or whose mission is to carry out in-
come maintenance, social service, or
health care-related activities; or

(2) Any community-based nonprofit
social service organization founded for
religious, charitable or social welfare
purposes, which is tax exempt under
section 501(c) of the Internal Revenue
Code and which is bonded/insured to
cover misuse and embezzlement by offi-
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cers and employees and which is li-
censed in each State in which it serves
as representative payee (if licensing is
available in the State). The minimum
amount of bonding or insurance cov-
erage must equal the average monthly
amount of supplemental security in-
come payments received by the organi-
zation plus the amount of the bene-
ficiaries’ conserved funds (i.e., bene-
ficiaries’ saved supplemental security
income payments) plus interest on
hand. For example, an organization
that has conserved funds of $5,000 and
receives an average of $12,000 a month
in supplemental security income pay-
ments must be bonded/insured for a
minimum of $17,000. The license must
be appropriate under the laws of the
State for the type of services the orga-
nization provides. An example of an ap-
propriately licensed organization is a
community mental health center hold-
ing a State license to provide commu-
nity mental health services.

(b) Requirements qualified organiza-
tions must meet. Organizations that are
qualified under paragraphs (a)(1) or
(a)(2) of this section must also meet
the following requirements before we
can authorize them to collect a month-
ly fee.

(1) A qualified organization must reg-
ularly provide representative payee
services concurrently to at least five
beneficiaries. An organization which
has received our authorization to col-
lect a fee for representative payee serv-
ices, but is temporarily (not more than
6 months) not a payee for at least five
beneficiaries, may request our approval
to continue to collect fees.

(2) A qualified organization must
demonstrate that it is not a creditor of
the beneficiary. See paragraph (c) of
this section for exceptions to the re-
quirement regarding creditors.

(c) Creditor relationship. On a case-by-
case basis, we may authorize an organi-
zation to collect a fee for payee serv-
ices despite the creditor relationship.
(For example, the creditor is the bene-
ficiary’s landlord.) To provide this au-
thorization, we will review all of the
evidence submitted by the organization
and authorize collection of a fee when:

834



Social Security Administration

(1) The creditor services (e.g., pro-
viding housing) provided by the organi-
zation help to meet the current needs
of the beneficiary; and

(2) The amount the organization
charges the beneficiary for these serv-
ices is commensurate with the bene-
ficiary’s ability to pay.

(d) Authorization process. (1) An orga-
nization must request in writing and
receive an authorization from us before
it may collect a fee.

(2) An organization seeking author-
ization to collect a fee must also give
us evidence to show that it is qualified,
pursuant to paragraphs (a), (b), and (c)
of this section, to collect a fee.

(3) If the evidence provided to us by
the organization shows that it meets
the requirements of this section, and
additional investigation by us proves it
suitable to serve, we will notify the or-
ganization in writing that it is author-
ized to collect a fee. If we need more
evidence, or if we are not able to au-
thorize the collection of a fee, we will
also notify the organization in writing
that we have not authorized the collec-
tion of a fee.

(e) Revocation and cancellation of the
authorication. (1) We will revoke an au-
thorization to collect a fee if we have
evidence which establishes that an or-
ganization no longer meets the require-
ments of this section. We will issue a
written notice to the organization ex-
plaining the reason(s) for the revoca-
tion.

(2) An organization may cancel its
authorization at any time upon written
notice to us.

(f) Notices. The written notice we will
send to an organization authorizing the
collection of a fee will contain an effec-
tive date for the collection of a fee pur-
suant to paragraphs (a), (b) and (c) of
this section. The effective date will be
no earlier than the month in which the
organization asked for authorization to
collect a fee. The notice will be appli-
cable to all beneficiaries for whom the
organization was payee at the time of
our authorization and all beneficiaries
for whom the organization becomes
payee while the authorization is in ef-
fect.

(g) Limitation on fees. (1) An organiza-
tion authorized to collect a fee under
this section may collect from a bene-

§416.640a

ficiary a monthly fee for expenses (in-
cluding overhead) it has incurred in
providing payee services to a bene-
ficiary. The limit on the fee a qualified
organization may collect for providing
payee services increases by the same
percentage as the annual cost of living
adjustment (COLA). The increased fee
amount (rounded to the nearest dollar)
is taken beginning with the payment
for January.

(2) Any agreement providing for a fee
in excess of the amount permitted shall
be void and treated as misuse of your
benefits by the organization under
§416.641.

(3) A fee may be collected for any
month during which the organization—

(i) Provides representative payee
services;

(ii) Receives a benefit payment for
the beneficiary; and

(iii) Is authorized to receive a fee for
representative payee services.

(4) Fees for services may not be
taken from any funds conserved for the
beneficiary by a payee in accordance
with §416.645.

(5) Generally, an organization may
not collect a fee for months in which it
does not receive a benefit payment.
However, an organization will be al-
lowed to collect a fee for months in
which it did not receive a payment if
we later issue payment for these
months and the organization:

(i) Received our approval to collect a
fee for the months for which payment
is made;

(ii) Provided payee services in the
months for which payment is made;
and

(iii) Was the payee when the retro-
active payment was paid by us.

(6) Fees for services may not be
taken from beneficiary benefits for the
months for which we or a court of com-
petent jurisdiction determine(s) that
the representative payee misused bene-
fits. Any fees collected for such months
will be treated as a part of the bene-
ficiary’s misused benefits.

(7) An authorized organization can
collect a fee for providing representa-
tive payee services from another source
if the total amount of the fee collected
from both the beneficiary and the
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other source does not exceed the
amount authorized by us.

[69 FR 60238, Oct. 7, 2004, as amended at 71 FR
61408, Oct. 18, 2006]

§416.641 Who is liable if your rep-
resentative payee misuses your ben-
efits?

(a) A representative payee who mis-
uses your benefits is responsible for
paying back misused benefits. We will
make every reasonable effort to obtain
restitution of misused benefits so that
we can repay these benefits to you.

(b) Whether or not we have obtained
restitution from the misuser, we will
repay benefits in cases when we deter-
mine that a representative payee mis-
used benefits and the representative
payee is an organization or an indi-
vidual payee serving 15 or more bene-
ficiaries. When we make restitution,
we will pay you or your alternative
representative payee an amount equal
to the misused benefits less any
amount we collected from the misuser
and repaid to you.

(c) Whether or not we have obtained
restitution form the misuser, we will
repay benefits in cases when we deter-
mine that an individual representative
payee serving 14 or fewer beneficiaries
misused benefits and our negligent fail-
ure in the investigation or monitoring
of that representative payee results in
the misuse. When we make restitution,
we will pay you or your alternative
representative payee an amount equal
to the misused benefits less any
amount we collected from the misuser
and repaid to you.

(d) The term ‘‘negligent failure’ used
in this subpart means that we failed to
investigate or monitor a representative
payee or that we did investigate or
monitor a representative payee but did
not follow established procedures in
our investigation or monitoring. Exam-
ples of our negligent failure include,
but are not limited to, the following:

(1) We did not follow our established
procedures in this subpart when inves-
tigating, appointing, or monitoring a
representative payee;

(2) We did not investigate timely a
reported allegation of misuse; or

(3) We did not take the steps nec-
essary to prevent the issuance of pay-
ments to the representative payee after
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it was determined that the payee mis-
used benefits.

(e) Our repayment of misused bene-
fits under these provisions does not
alter the representative payee’s liabil-
ity and responsibility as described in
paragraph (a) of this section.

(f) Any amounts that the representa-
tive payee misuses and does not refund
will be treated as an overpayment to
that representative payee. See subpart
E of this part.

[69 FR 60239, Oct. 7, 2004, as amended at 71 FR
61409, Oct. 18, 2006]

§416.645 Conservation and investment
of benefit payments.

(a) General. If payments are not need-
ed for the beneficiary’s current mainte-
nance or reasonably foreseeable needs,
they shall be conserved or invested on
behalf of the beneficiary. Conserved
funds should be invested in accordance
with the rules followed by trustees.
Any investment must show clearly
that the payee holds the property in
trust for the beneficiary.

Example: A State institution for children
with intellectual disability, which is receiv-
ing Medicaid funds, is representative payee
for several beneficiaries. The checks the
payee receives are deposited into one ac-
count which shows that the benefits are held
in trust for the beneficiaries. The institution
has supporting records which show the share
each individual has in the account. Funds
from this account are disbursed fairly quick-
ly after receipt for the personal needs of the
beneficiaries. However, not all those funds
were disbursed for this purpose. As a result,
several of the beneficiaries have significant
accumulated resources in this account. For
those beneficiaries whose benefits have accu-
mulated over $150, the funds should be depos-
ited in an interest-bearing account or in-
vested relatively free of risk on behalf of the
beneficiaries.

(b) Preferred investments. Preferred in-
vestments for excess funds are U.S.
Savings Bonds and deposits in an inter-
est or dividend paying account in a
bank, trust company, credit union, or
savings and loan association which is
insured under either Federal or State
law. The account must be in a form
which shows clearly that the represent-
ative payee has only a fiduciary and
not a personal interest in the funds. If
the payee is the legally appointed
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guardian or fiduciary of the bene-
ficiary, the account may be established
to indicate this relationship. If the
payee is not the legally appointed
guardian or fiduciary, the accounts
may be established as follows:

(1) For U.S. Savings Bonds—

(Name of beneficiary)
Security Number), for whom
(Name of payee) is representa-
tive payee for Supplemental Security In-
come benefits;

(Social

(2) For interest or dividend paying
accounts—

(Name of beneficiary) by
(Name of payee), representative
payee.

(c) Interest and dividend payments. The
interest and dividends which result
from an investment are the property of
the beneficiary and may not be consid-
ered to be the property of the payee.

[47 FR 30475, July 14, 1982, as amended at 78
FR 46501, Aug. 1, 2013]

§416.650 When will we select a new
representative payee for you?

When we learn that your interest is
not served by sending your benefit pay-
ment to your present representative
payee or that your present payee is no
longer able or willing to carry out
payee responsibilities, we will prompt-
ly stop sending your payment to the
payee. We will then send your benefit
payment to an alternative payee or di-
rectly to you, until we find a suitable
payee. We may suspend payment as ex-
plained in §416.611(c) if we find that
paying you directly would cause sub-
stantial harm and we cannot find a
suitable alternative representative
payee before your next payment is due.
We will terminate payment of benefits
to your representative payee and find a
new payee or pay you directly if the
present payee:

(a) Has been found by us or a court of
competent jurisdiction to have misused
your benefits;

(b) Has not used the benefit pay-
ments on your behalf in accordance
with the guidelines in this subpart;

(c) Has not carried out the other re-
sponsibilities described in this subpart;

(d) Dies;

(e) No longer wishes to be your
payee;

§416.665

(f) Is unable to manage your benefit
payments; or

(g) Fails to cooperate, within a rea-
sonable time, in providing evidence, ac-
counting, or other information we re-
quest.

[69 FR 60239, Oct. 7, 2004]

§416.655 When representative
ment will be stopped.

If a beneficiary receiving representa-
tive payment shows us that he or she is
mentally and physically able to man-
age or direct the management of ben-
efit payments, we will make direct
payment. Information which the bene-
ficiary may give us to support his or
her request for direct payment include
the following—

(a) A physician’s statement regarding
the beneficiary’s condition, or a state-
ment by a medical officer of the insti-
tution where the beneficiary is or was
confined, showing that the beneficiary
is able to manage or direct the man-
agement of his or her funds; or

(b) A certified copy of a court order
restoring the beneficiary’s rights in a
case where a beneficiary was adjudged
legally incompetent; or

(c) Other evidence which establishes
the beneficiary’s ability to manage or
direct the management of benefits.

pay-

§416.660 Transfer of accumulated ben-
efit payments.

A representative payee who has con-
served or invested benefit payments
shall transfer these funds and the in-
terest earned from the invested funds
to either a successor payee, to the ben-
eficiary, or to us, as we will specify. If
the funds and the earned interest are
returned to us, we will recertify them
to a successor representative payee or
to the beneficiary.

[47 FR 30475, July 14, 1982, as amended at 75
FR 7552, Feb. 22, 2010]

§416.665 How does your representa-
tive payee account for the use of
benefits?

Your representative payee must ac-
count for the use of your benefits. We
require written reports from your rep-
resentative payee at least once a year
(except for certain State institutions
that participate in a separate onsite re-
view program). We may verify how

837



§416.701

your representative payee used your
benefits. Your representative payee
should keep records of how benefits
were used in order to make accounting
reports and must make those records
available upon our request. If your rep-
resentative payee fails to provide an
annual accounting of benefits or other
required reports, we may require your
payee to receive your benefits in per-
son at the local Social Security field
office or a United States Government
facility that we designate serving the
area in which you reside. The decision
to have your representative payee re-
ceive your benefits in person may be
based on a variety of reasons. Some of
these reasons may include the payee’s
history of past performance or our past
difficulty in contacting the payee. We
may ask your representative payee to
give us the following information:

(a) Where you lived during the ac-
counting period;

(b) Who made the decisions on how
your benefits were spent or saved;

(c) How your benefit payments were
used; and

(d) How much of your benefit pay-
ments were saved and how the savings
were invested.

[69 FR 60239, Oct. 7, 2004, as amended at 71 FR
61409, Oct. 18, 2006]

Subpart G—Reports Required

AUTHORITY: Secs. 702(a)(5), 1611, 1612, 1613,
1614, and 1631 of the Social Security Act (42
U.S.C. 902(a)(b), 1382, 1382a, 1382b, 1382c, and
1383); sec. 211, Pub. L. 93-66, 87 Stat. 154 (42
U.S.C. 1382 note); sec. 202, Pub. L. 108-203, 118
Stat. 509 (42 U.S.C. 902 note).

SOURCE: 46 FR 5873, Jan. 21, 1981, unless
otherwise noted.

INTRODUCTION

§416.701 Scope of subpart.

(a) Report provisions. The Social Secu-
rity Administration, to achieve effi-
cient administration of the Supple-
mental Security Income (SSI) program
for the Aged, Blind, and Disabled, re-
quires that you (or your representa-
tive) must report certain events to us.
It is important for us to know about
these events because they may affect
your continued eligibility for SSI bene-
fits or the amount of your benefits.
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This subpart tells you what events you
must report; what your reports must
include; and when reports are due. The
rules regarding reports are in §§416.704
through 416.714.

(b) Penalty deductions. If you fail to
make a required report when it is due,
you may suffer a penalty. This subpart
describes the penalties; discusses when
we may impose them; and explains that
we will not impose a penalty if you
have good cause for failing to report
timely. The rules regarding penalties
are in §§416.722 through 416.732.

§416.702 Definitions.

For purposes of this subpart—

Essential person means someone
whose presence was believed to be nec-
essary for your welfare under the State
program that preceded the SSI pro-
gram. (See §§416.220 through 416.223 of
this part.)

Parent means a natural parent, an
adoptive parent, or the spouse of a nat-
ural or adoptive parent.

Representative payee means an indi-
vidual, an agency, or an institution se-
lected by us to receive and manage SSI
benefits on your behalf. (See subpart F
of this part for details describing when
a representative payee is selected and a
representative  payee’s responsibil-
ities.)

Residence in the United States means
that your permanent home is in the
United States.

United States or U.S. means the 50
States, the District of Columbia, and
the Northern Mariana Islands.

We, Us, or Our means the Social Se-
curity Administration.

You or Your means an applicant, an
eligible individual, an eligible spouse,
or an eligible child.

[46 FR 5873, Jan. 21, 1981, as amended at 65
FR 16814, Mar. 30, 2000]

REPORT PROVISIONS

§416.704 Who must make reports.

(a) You are responsible for making
required reports to us if you are—

(1) An eligible individual (see
§416.120(c)(13));

(2) An eligible spouse (see
§416.120(c)(14));

3) An eligible child (see

§§416.120(¢c)(13) and 416.1856); or
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(4) An applicant awaiting a final de-
termination upon an application.

(b) If you have a representative
payee, and you have not been legally
adjudged incompetent, either you or
your representative payee must make
the required reports.

(c) If you have a representative payee
and you have been legally adjudged in-
competent, you are not responsible for
making reports to us; however, your
representative payee is responsible for
making required reports to us.

[46 FR 5873, Jan. 21, 1981, as amended at 51
FR 10616, Mar. 28, 1986]

§416.708 What you must report.

This section describes the events
that you must report to us. They are—

(a) A change of address. You must re-
port to us any change in your mailing
address and any change in the address
where you live.

(b) A change in living arrangements.
You must report to us any change in
the make-up of your household: That
is, any person who comes to live in
your household and any person who
moves out of your household.

(c) A change in income. You must re-
port to us any increase or decrease in
your income, and any increase or de-
crease in the income of—

(1) Your ineligible spouse who lives
with you;

(2) Your essential person;

(3) Your parent, if you are an eligible
child and your parent lives with you;
or

(4) An ineligible child who lives with
you.

However, you need not report an in-
crease in your Social Security benefits
if the increase is only a cost-of-living
adjustment. (For a complete discussion
of what we consider income, see sub-
part K. See subpart M, §416.1323 regard-
ing suspension because of excess in-
come.) If you receive benefits based on
disability, when you or your represent-
ative report changes in your earned in-
come, we will issue a receipt to you or
your representative until we establish
a centralized computer file to record
the information that you give us and
the date that you make your report.
Once the centralized computer file is in
place, we will continue to issue re-

§416.708

ceipts to you or your representative if
you request us to do so.

(d) A change in resources. You must
report to us any resources you receive
or part with, and any resources re-
ceived or parted with by—

(1) Your ineligible spouse who lives
with you;

(2) Your essential person; or

(3) Your parent, if you are an eligible
child and your parent lives with you.
(For a complete discussion of what we
consider a resource, see subpart L. See
subpart M, §416.1324 regarding suspen-
sion because of excess resources.)

(e) Eligibility for other benefits. You
must report to us your eligibility for
benefits other than SSI benefits. See
§§416.210 and 416.1330 regarding your re-
sponsibility to apply for any other ben-
efits for which you may be eligible.

(f) Certain deaths. (1) If you are an eli-
gible individual, you must report the
death of your eligible spouse, the death
of your ineligible spouse who was liv-
ing with you, and the death of any
other person who was living with you.

(2) If you are an eligible spouse, you
must report the death of your spouse,
and the death of any other person who
was living with you.

(3) If you are an eligible child, you
must report the death of a parent who
was living with you, and the death of
any other person who was living with
you.

(4) If you are a representative payee,
you must report the death of an eligi-
ble individual, eligible spouse, or eligi-
ble child whom you represent; and the
death of any other person who was liv-
ing in the household of the individual
you represent.

(6) If you have a representative
payee, you must report the death of
your representative payee.

(g) A change in marital status. You
must report to us—

(1) Your marriage, your divorce, or
the annulment of your marriage;

(2) The marriage, divorce, or annul-
ment of marriage of your parent who
lives with you, if you are an eligible
child;

(3) The marriage of an ineligible
child who lives with you, if you are an
eligible child; and

(4) The marriage of an ineligible
child who lives with you if you are an
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eligible individual living with an ineli-
gible spouse.

(h) Medical improvements. If you are
eligible for SSI benefits because of dis-
ability or blindness, you must report
any improvement in your medical con-
dition to us.

(i) [Reserved]

(j) Refusal to accept treatment for drug
addiction or alcoholism; discontinuance of
treatment. If you have been medically
determined to be a drug addict or an
alcoholic, and you refuse to accept
treatment for drug addiction or alco-
holism at an approved facility or insti-
tution, or if you discontinue treat-
ment, you must report your refusal or
discontinuance to us.

(k) Admission to or discharge from a
medical treatment facility, public institu-
tion, or private institution. You must re-
port to us your admission to or dis-
charge from—

(1) A medical treatment facility; or

(2) A public institution (defined in
§416.201); or

(3) A private institution. Private insti-
tution means an institution as defined
in §416.201 which is not administered
by or the responsibility of a govern-
mental unit.

(1) A change in school attendance. You
must report to us—

(1) A change in your school attend-
ance if you are an eligible child;

(2) A change in school attendance of
an ineligible child who is at least age
18 but less than 21 and who lives with
you if you are an eligible child; and

(3) A change in school attendance of
an ineligible child who is at least age
18 but less than 21 and who lives with
you if you are an eligible individual
living with an ineligible spouse.

(m) A termination of residence in the
U.S. You must report to us if you leave
the United States voluntarily with the
intention of abandoning your residence
in the United States or you leave the
United States involuntarily (for exam-
ple, you are deported).

(n) Leaving the U.S. temporarily. You
must report to us if you leave the
United States for 30 or more consecu-
tive days or for a full calendar month
(without the intention of abandoning
your residence in the U.S.).

(0) Fleeing to avoid criminal prosecu-
tion or custody or confinement after con-

20 CFR Ch. lll (4-1-15 Edition)

viction, or violating probation or parole.
You must report to us that you are—

(1) Fleeing to avoid prosecution for a
crime, or an attempt to commit a
crime, which is a felony under the laws
of the place from which you flee (or
which, in the case of the State of New
Jersey, is a high misdemeanor under
the laws of that State);

(2) Fleeing to avoid custody or con-
finement after conviction for a crime,
or an attempt to commit a crime,
which is a felony under the laws of the
place from which you flee (or which, in
the case of the State of New Jersey, is
a high misdemeanor under the laws of
that State); or

(3) Violating a condition of probation
or parole imposed under Federal or
State law.

[46 FR 5873, Jan. 21, 1981, as amended at 51
FR 10616, Mar. 14, 1986; 656 FR 40495, June 30,
2000; 68 FR 40124, July 7, 2003; 71 FR 66866,
Nov. 17, 2006; 72 FR 50874, Sept. 5, 2007]

§416.710 What reports must include.

When you make a report you must
tell us—

(a) The name and social security
number under which benefits are paid;

(b) The name of the person about
whom you are reporting;

(c) The event you are reporting and
the date it happened; and

(d) Your name.

§416.712 Form of the report.

You may make a report in any of the
ways described in this section.

(a) Written reports. You may write a
report on your own paper or on a print-
ed form supplied by us. You may mail
a written report or bring it to one of
our offices.

(b) Oral reports. You may report to us
by telephone, or you may come to one
of our offices and tell one of our em-
ployees what you are reporting.

(c) Other forms. You may use any
other suitable method of reporting—for
example, a telegram or a cable.

§416.714 When reports are due.

(a) A reportable event happens. You
should report to us as soon as an event
listed in §416.708 happens. If you do not
report within 10 days after the close of
the month in which the event happens,
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your report will be late. We may im-
pose a penalty deduction from your
benefits for a late report (see §§416.722
through 416.732).

(b) We request a report. We may re-
quest a report from you if we need in-
formation to determine continuing eli-
gibility or the correct amount of your
SSI benefit payments. If you do not re-
port within 30 days of our written re-
quest, we may determine that you are
ineligible to receive SSI benefits. We
will suspend your benefits effective
with the month following the month in
which we determine that you are ineli-
gible to receive SSI benefits because of
your failure to give us necessary infor-
mation.

[46 FR 5873, Jan. 21, 1981, as amended at 50
FR 48573, Nov. 26, 1985]

PENALTY DEDUCTIONS

§416.722 Circumstances under which
we make a penalty deduction.

A penalty deduction is made from
your benefits if—

(a) You fail to make a required report
on time (see §§416.708 and 416.714);

(b) We must reduce, suspend, or ter-
minate your benefits because of the
event you have not reported;

(c) You received and accepted an SSI
benefit for the penalty period (see
§§416.724 through 416.728 for penalty pe-
riod definitions); and

(d) You do not have good cause for
not reporting on time (see §416.732).

§416.724 Amounts of penalty deduc-
tions.

(a) Amounts deducted. If we find that
we must impose a penalty deduction,
you will lose from your SSI benefits a
total amount of—

(1) $256 for a report overdue in the
first penalty period;

(2) $50 for a report overdue in the sec-
ond penalty period; and

(3) $100 for a report overdue in the
third (or any following) penalty period.

(b) Limit on number of penalties. Even
though more than one required report
is overdue from you at the end of a
penalty period, we will limit the num-
ber of penalty deductions imposed to
one penalty deduction for any one pen-
alty period.

§416.728

§416.726 Penalty period: First failure
to report.

(a) First penalty period. The first pen-
alty period begins on the first day of
the month you apply for SSI benefits
and ends on the day we first learn that
you should have made a required re-
port, but did not do so within 10 days
after the close of the month in which
the event happened. There may be
more than one required report overdue
at the end of the first penalty period,
but we will impose no more than one
penalty deduction for the period.

(b) Extension of first penalty period. If
you have good cause for not making a
report on time (see §416.732), we will
extend the first penalty period to the
day when we learn that you should
have made another required report, but
did not do so within 10 days after the
close of the month in which the event
happened. There may be more than one
required report overdue at the end of
the extended first penalty period, but
we will impose no more than one pen-
alty deduction for the extended period.

[46 FR 5873, Jan. 21, 1981, as amended at 50
FR 48573, Nov. 26, 1985]

§416.728 Penalty period: Second fail-
ure to report.

(a) Second penalty period. The second
penalty period begins on the day after
the first penalty period ends. The sec-
ond penalty period ends on the day we
first learn that you should have made a
required report, but did not do so with-
in 10 days after the close of the month
in which the event happened. (The
event may have happened during the
first penalty period, with the reporting
due date in the second penalty period.
The due date and the failure to report
on time are the important factors in
establishing a penalty period.) There
may be more than one required report
overdue at the end of the second pen-
alty period, but we will impose no more
than one penalty deduction for the pe-
riod.

(b) Extension of second penalty period.
If you have good cause for not making
a report on time (see §416.732), we will
extend the second penalty period to the
day when we learn that you should
have made another required report, but
did not do so within 10 days after the
close of the month in which the event
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happened. There may be more than one
required report overdue at the end of
the extended second penalty period,
but we will impose no more than one
penalty deduction for the extended pe-
riod.

[46 FR 5873, Jan. 21, 1981, as amended at 50
FR 48573, Nov. 26, 1985]

§416.730 Penalty period: Three or
more failures to report.

(a) Third (or a following) penalty pe-
riod. A third (or a following) penalty
period begins the day after the last
penalty period ends. This penalty pe-
riod ends on the day we first learn that
you should have made a required report
during the penalty period, but did not
do so within 10 days after the close of
the month in which the event hap-
pened. (The event may have happened
during an earlier penalty period, with
the reporting due date in the third (or
a following) penalty period. The due
date and the failure to report on time
are the important factors in estab-
lishing a penalty period.) There may be
more than one required report overdue
at the end of a penalty period, but we
will impose no more than one penalty
deduction for any one penalty period.

(b) Extension of third (or a following)
penalty period. Just as with the first
and second penalty periods, if you have
good cause for not making a report on
time during the third (or a following)
penalty period (see §416.732), we will ex-
tend the penalty period to the day
when we learn that you should have
made another required report, but did
not do so within 10 days after the close
of the month in which the event hap-
pened. There may be more than one re-
quired report overdue at the end of an
extended penalty period, but we will
impose no more than one penalty de-
duction for any one extended penalty
period.

[46 FR 5873, Jan. 21, 1981, as amended at 50
FR 48573, Nov. 26, 1985]

§416.732 No penalty deduction if you
have good cause for failure to re-
port timely.

(a) We will find that you have good
cause for failure to report timely and
we will not impose a penalty deduc-
tion, if—
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(1) You are ‘“‘without fault” as de-
fined in §416.552; or

(2) Your failure or delay in reporting
is not willful. ‘““Not willful”’ means
that—

(i) You did not have full knowledge of
the existence of your obligation to
make a required report; or

(ii) You did not intentionally, know-
ingly, and purposely fail to make a re-
quired report.

However, in either case we may require
that you refund an overpayment
caused by your failure to report. See
subpart E of this part for waiver of re-
covery of overpayments.

(b) In determining whether you have
good cause for failure to report timely,
we will take into account any physical,
mental, educational, or linguistic limi-
tations (including any lack of facility
with the English language) you may
have.

[69 FR 1636, Jan. 12, 1994]
Subpart H—Determination of Age

AUTHORITY: Secs. 702(a)(5), 1601, 1614(a)(1)
and 1631 of the Social Security Act (42 U.S.C.
902(a)(5), 1381, 1382c(a)(1), and 1383).

SOURCE: 39 FR 12731, Apr. 8, 1974, unless
otherwise noted.

§416.801 Evidence as to age—when re-
quired.

An applicant for benefits under title
XVI of the Act shall file supporting
evidence showing the date of his birth
if his age is a condition of eligibility
for benefits or is otherwise relevant to
the payment of benefits pursuant to
such title XVI. Such evidence may also
be required by the Administration as
to the age of any other individual when
such other individual’s age is relevant
to the determination of the applicant’s
eligibility or benefit amount. In the
absence of evidence to the contrary, if
the applicant alleges that he is at least
68 years of age and submits any docu-
mentary evidence at least 3 years old
which supports his allegation, no fur-
ther evidence of his age is required. In
the absence of evidence to the con-
trary, if a State required reasonably
acceptable evidence of age and provides
a statement as to an applicant’s age,
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no further evidence of his age is re-
quired unless a statistically valid qual-
ity control sample has shown that a
State’s determination of age proce-
dures do not yield an acceptable low
rate of error.

§416.802 Type of evidence to be sub-
mitted.

Where an individual is required to
submit evidence of date of birth as in-
dicated in §416.801, he shall submit a
public record of birth or a religious
record of birth or baptism established
or recorded before his fifth birthday, if
available. Where no such document re-
corded or established before age 5 is
available the individual shall submit as
evidence of age another document or
documents which may serve as the
basis for a determination of the indi-
vidual’s date of birth provided such evi-
dence is corroborated by other evidence
or by information in the records of the
Administration.

§416.803 Evaluation of evidence.

Generally, the highest probative
value will be accorded to a public
record of birth or a religious record of
birth or baptism established or re-
corded before age 5. Where such record
is not available, and other documents
are submitted as evidence of age, in de-
termining their probative value, con-
sideration will be given to when such
other documents were established or
recorded, and the circumstances at-
tending their establishment or recorda-
tion. Among the documents which may
be submitted for such purpose are:
school record, census record, Bible or
other family record, church record of
baptism or confirmation in youth or
early adult life, insurance policy, mar-
riage record, employment record, labor
union record, fraternal organization
record, military record, voting record,
vaccination record, delayed birth cer-
tificate, birth certificate of child of ap-
plicant, physician’s or midwife’s record
of birth, immigration record, natu-
ralization record, or passport.

§416.804 Certified copy in lieu of origi-
nal.

In lieu of the original of any record,

except a Bible or other family record,

there may be submitted as evidence of

§416.901

age a copy of such record or a state-
ment as to the date of birth shown by
such record, which has been duly cer-
tified (see §404.701(g) of this chapter).

§416.805 When additional
may be required.

evidence

If the evidence submitted is not con-
vincing, additional evidence may be re-
quired.

§416.806 Expedited adjudication based
on documentary evidence of age.

Where documentary evidence of age
recorded at least 3 years before the ap-
plication is filed, which reasonably
supports an aged applicant’s allegation
as to his age, is submitted, payment of
benefits may be initiated even though
additional evidence of age may be re-
quired by §§416.801 through 416.805. The
applicant will be advised that addi-
tional evidence is required and that, if
it is subsequently established that the
prior finding of age is incorrect, the ap-
plicant will be liable for refund of any
overpayment he has received. If any of
the evidence initially submitted tends
to show that the age of the applicant
or such other person does not cor-
respond with the alleged age, no bene-
fits will be paid until the evidence re-
quired by §§416.801 through 416.805 is
submitted.

Subpart —Determining Disability
and Blindness

AUTHORITY: Secs. 221(m), 702(a)(5), 1611,
1614, 1619, 1631(a), (c), (d)(1), and (p), and 1633
of the Social Security Act (42 U.S.C. 421(m),
902(a)(5), 1382, 1382c, 1382h, 1383(a), (c), (d)(1),
and (p), and 1383b); secs. 4(c) and 5, 6(c)—(e),
14(a), and 15, Pub. L. 98-460, 98 Stat. 1794,
1801, 1802, and 1808 (42 U.S.C. 421 note, 423
note, and 1382h note).

SOURCE: 456 FR 55621, Aug. 20, 1980, unless
otherwise noted.

GENERAL

§416.901 Scope of subpart.

In order for you to become entitled
to any benefits based upon disability or
blindness you must be disabled or blind
as defined in title XVI of the Social Se-
curity Act. This subpart explains how
we determine whether you are disabled
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or blind. We have organized the rules in
the following way.

(a) We define general terms, then dis-
cuss who makes our disability or blind-
ness determinations and state that dis-
ability and blindness determinations
made under other programs are not
binding on our determinations.

(b) We explain the term disability and
note some of the major factors that are
considered in determining whether you
are disabled in §§416.905 through 416.910.

(c) Sections 416.912 through 416.918
contain our rules on evidence. We ex-
plain your responsibilities for submit-
ting evidence of your impairment,
state what we consider to be acceptable
sources of medical evidence, and de-
scribe what information should be in-
cluded in medical reports.

(d) Our general rules on evaluating
disability for adults filing new applica-
tions are stated in §§416.920 through
416.923. We describe the steps that we
go through and the order in which they
are considered.

(e) Our general rules on evaluating
disability for children filing new appli-
cations are stated in §416.924.

(f) Our rules on medical consider-
ations are found in §§416.925 through
416.930. We explain in these rules—

(1) The purpose and use of the Listing
of Impairments found in appendix 1 of
subpart P of part 404 of this chapter;

(2) What we mean by the terms med-
ical equivalence and functional equiva-
lence and how we make those findings;

(3) The effect of a conclusion by your
physician that you are disabled;

(4) What we mean by symptoms,
signs, and laboratory findings;

(5) How we evaluate pain and other
symptoms; and

(6) The effect on your benefits if you
fail to follow treatment that is ex-
pected to restore your ability to work
or, if you are a child, to reduce your
functional limitations to the point
that they are no longer marked and se-
vere, and how we apply the rule in
§416.930.

(g) In §§416.931 through 416.934 we ex-
plain that we may make payments on
the basis of presumptive disability or
presumptive blindness.

(h) In §§416.935 through 416.939 we ex-
plain the rules which apply in cases of
drug addiction and alcoholism.

20 CFR Ch. lll (4-1-15 Edition)

(i) In §§416.945 through 416.946 we ex-
plain what we mean by the term resid-
ual functional capacity, state when an
assessment of residual functional ca-
pacity is required, and who may make
it.

(j) Our rules on vocational consider-
ations are in §§416.960 through 416.969a.
We explain in these rules—

(1) When we must consider vocational
factors along with the medical evi-
dence;

(2) How we use our residual func-
tional capacity assessment to deter-
mine if you can still do your past rel-
evant work or other work;

(3) How we consider the vocational
factors of age, education, and work ex-
perience;

(4) What we mean by ‘“‘work which ex-
ists in the national economy’’;

(5) How we consider the exertional,
nonexertional, and skill requirements
of work, and when we will consider the
limitations or restrictions that result
from your impairment(s) and related
symptoms to be exertional, non-
exertional, or a combination of both;
and

(6) How we use the Medical-Voca-
tional Guidelines in appendix 2 of sub-
part P of part 404 of this chapter.

(k) Our rules on substantial gainful
activity are found in §§416.971 through
416.974. These explain what we mean by
substantial gainful activity and how
we evaluate your work activity.

(1) In §§416.981 through 416.985 we dis-
cuss blindness.

(m) Our rules on when disability or
blindness continues and stops are con-
tained in §§416.986 and 416.988 through
416.998. We explain what your respon-
sibilities are in telling us of any events
that may cause a change in your dis-
ability or blindness status and when we
will review to see if you are still dis-
abled. We also explain how we consider
the issue of medical improvement (and
the exceptions to medical improve-
ment) in determining whether you are
still disabled.

[45 FR 55621, Aug. 20, 1980, as amended at 50
FR 50136, Dec. 6, 1985; 56 FR 5553, Feb. 11,
1991; 56 FR 57944, Nov. 14, 1991; 62 FR 6420,
Feb. 11, 1997; 656 FR 42788, July 11, 2000; 65 FR
54777, Sept. 11, 2000; 68 FR 51164, Aug. 26, 2003]
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§416.902 General definitions
terms for this subpart.

As used in this subpart—

Acceptable medical source refers to one
of the sources described in §416.913(a)
who provides evidence about your im-
pairments. It includes treating sources,
nontreating sources, and nonexamining
sources.

Adult means a person who is age 18 or
older.

Child means a person who has not at-
tained age 18.

Commissioner means
sioner of Social Security.

Disability redetermination means a re-
determination of your eligibility based
on disability using the rules for new
applicants appropriate to your age, ex-
cept the rules pertaining to perform-
ance of substantial gainful activity.
For individuals who are working and
for whom a disability redetermination
is required, we will apply the rules in
§§416.260 ff. In conducting a disability
redetermination, we will not use the
rules for determining whether dis-
ability continues set forth in §416.994
or §416.994a. (See §416.987.)

Impairment(s) means a medically de-
terminable physical or mental impair-
ment or a combination of medically de-
terminable physical or mental impair-
ments.

The listings means the Listing of Im-
pairments in appendix 1 of subpart P of
part 404 of this chapter. When we refer
to an impairment(s) that ‘‘meets,
medically equals, or functionally
equals the listings,” we mean that the
impairment(s) meets or medically
equals the severity of any listing in ap-
pendix 1 of subpart P of part 404 of this
chapter, as explained in §§416.925 and
416.926, or that it functionally equals
the severity of the listings, as ex-
plained in §416.926a.

Marked and severe functional limita-
tions, when used as a phrase, means the
standard of disability in the Social Se-
curity Act for children claiming SSI
benefits based on disability. It is a
level of severity that meets, medically
equals, or functionally equals the list-
ings. (See §§416.906, 416.924, and
416.926a.) The words ‘‘marked’” and
‘‘severe’ are also separate terms used
throughout this subpart to describe
measures of functional limitations; the

and

the Commis-

§416.902

term ‘‘marked’ is also used in the list-
ings. (See §§416.924 and 416.926a.) The
meaning of the words ‘“‘marked’” and
‘“‘severe’”” when used as part of the
phrase marked and severe functional limi-
tations is not the same as the meaning
of the separate terms ‘‘marked’” and
‘“‘severe’’ used elsewhere in 20 CFR 404
and 416. (See §§416.924(c) and
416.926a(e).)

Medical sources refers to acceptable
medical sources, or other health care
providers who are not acceptable med-
ical sources.

Nonexamining source means a physi-
cian, psychologist, or other acceptable
medical source who has not examined
you but provides a medical or other
opinion in your case. At the adminis-
trative law judge hearing and Appeals
Council levels of the administrative re-
view process, it includes State agency
medical and psychological consultants,
other program physicians and psy-
chologists, and medical experts or psy-
chological experts we consult. See
§416.927.

Nontreating source means a physician,
psychologist, or other acceptable med-
ical source who has examined you but
does not have, or did not have, an on-
going treatment relationship with you.
The term includes an acceptable med-
ical source who is a consultative exam-
iner for us, when the consultative ex-
aminer is not your treating source. See
§416.927.

State agency means that agency of a
State which has been designated by the
State to carry out the disability or
blindness determination function.

Treating source means your own phy-
sician, psychologist, or other accept-
able medical source who provides you,
or has provided you, with medical
treatment or evaluation and who has,
or has had, an ongoing treatment rela-
tionship with you. Generally, we will
consider that you have an ongoing
treatment relationship with an accept-
able medical source when the medical
evidence establishes that you see, or
have seen, the source with a frequency
consistent with accepted medical prac-
tice for the type of treatment and/or
evaluation required for your medical
condition(s). We may consider an ac-
ceptable medical source who has treat-
ed or evaluated you only a few times or
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only after long intervals (e.g., twice a
year) to be your treating source if the
nature and frequency of the treatment
or evaluation is typical for your condi-
tion(s). We will not consider an accept-
able medical source to be your treating
source if your relationship with the
source is not based on your medical
need for treatment or evaluation, but
solely on your need to obtain a report
in support of your claim for disability.
In such a case, we will consider the ac-
ceptable medical source to be a non-
treating source.

We or us refers to either the Social
Security Administration or the State
agency making the disability or blind-
ness determination.

You, your, me, my and I mean, as ap-
propriate, the person who applies for
benefits, the person for whom an appli-
cation is filed, or the person who is re-
ceiving benefits based on disability or
blindness.

[66 FR 36962, Aug. 1, 1991, as amended at 58
FR 47577, Sept. 9, 1993; 62 FR 6420, Feb. 11,
1997; 62 FR 13733, Mar. 21, 1997, 656 FR 11878,
Mar. 7, 2000; 656 FR 54777, Sept. 11, 2000; 65 FR
80308, Dec. 21, 2000; 71 FR 16458, Mar. 31, 2006;
76 FR 24810, May 3, 2011]

DETERMINATIONS

§416.903 Who makes disability and
blindness determinations.

(a) State agencies. State agencies
make disability and blindness deter-
minations for the Commissioner for
most persons living in the State. State
agencies make these disability and
blindness determinations under regula-
tions containing performance stand-
ards and other administrative require-
ments relating to the disability and
blindness determination function.
States have the option of turning the
function over to the Federal Govern-
ment if they no longer want to make
disability determinations. Also, the
Commissioner may take the function
away from any State which has sub-
stantially failed to make disability and
blindness determinations in accordance
with these regulations. Subpart J of
this part contains the rules the States
must follow in making disability and
blindness determinations.

(b) Social Security Administration. The
Social Security Administration will
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make disability and blindness deter-
minations for—

(1) Any person living in a State
which is not making for the Commis-
sioner any disability and blindness de-
terminations or which is not making
those determinations for the class of
claimants to which that person be-
longs; and

(2) Any person living outside the
United States.

(c) What determinations are authorized.
The Commissioner has authorized the
State agencies and the Social Security
Administration to make determina-
tions about—

(1) Whether you are disabled or blind;

(2) The date your disability or blind-
ness began; and

(3) The date your disability or blind-
ness stopped.

(d) Review of State agency determina-
tions. On review of a State agency de-
termination or redetermination of dis-
ability or blindness we may find that—

(1) You are, or are not, disabled or
blind, regardless of what the State
agency found;

(2) Your disability or blindness began
earlier or later than the date found by
the State agency; and

(3) Your disability or blindness
stopped earlier or later than the date
found by the State agency.

(e) Initial determinations for mental im-
pairments. An initial determination by
a State agency or the Social Security
Administration that you are not dis-
abled (or a Social Security Administra-
tion review of a State agency’s initial
determination), in any case where
there is evidence which indicates the
existence of a mental impairment, will
be made only after every reasonable ef-
fort has been made to ensure that a
qualified psychiatrist or psychologist
has completed the medical portion of
the case review and any applicable re-
sidual functional capacity assessment.
If the services of qualified psychia-
trists or psychologists cannot be ob-
tained because of impediments at the
State level, the Commissioner may
contract directly for the services. In a
case where there is evidence of mental
and nonmental impairments and a
qualified psychologist serves as a psy-
chological consultant, the psychologist

846



Social Security Administration

will evaluate only the mental impair-
ment, and a physician will evaluate the
nonmental impairment.

(f) Determinations for childhood impair-
ments. In making a determination
under title XVI with respect to the dis-
ability of a child to whom paragraph
(e) of this section does not apply, we
will make reasonable efforts to ensure
that a qualified pediatrician or other
individual who specializes in a field of
medicine appropriate to the child’s im-
pairment(s) evaluates the case of the
child.

[46 FR 29211, May 29, 1981, as amended at 52
FR 33927, Sept. 9, 1987; 58 FR 47577, Sept. 9,
1993; 62 FR 38454, July 18, 1997; 65 FR 34958,
June 1, 2000; 71 FR 16458, Mar. 31, 2006; 72 FR
51178, Sept. 6, 2007]

§416.903a Program integrity.

We will not use in our program any
individual or entity, except to provide
existing medical evidence, who is cur-
rently excluded, suspended, or other-
wise barred from participation in the
Medicare or Medicaid programs, or any
other Federal or Federally-assisted
program; whose license to provide
health care services is currently re-
voked or suspended by any State li-
censing authority pursuant to ade-
quate due process procedures for rea-
sons bearing on professional com-
petence, professional conduct, or finan-
cial integrity; or who until a final de-
termination is made has surrendered
such a license while formal discipli-
nary proceedings involving profes-
sional conduct are pending. By indi-
vidual or entity we mean a medical or
psychological consultant, consultative
examination provider, or diagnostic
test facility. Also see §§416.919 and
416.919g(b).

[56 FR 36963, Aug. 1, 1991]

§416.904 Determinations by other or-
ganizations and agencies.

A decision by any nongovernmental
agency or any other governmental
agency about whether you are disabled
or blind is based on its rules and is not
our decision about whether you are dis-
abled or blind. We must make a dis-
ability or blindness determination
based on social security law. Therefore,
a determination made by another agen-

§416.906

cy that you are disabled or blind is not
binding on us.

DEFINITION OF DISABILITY

§416.905 Basic definition of disability
for adults.

(a) The law defines disability as the
inability to do any substantial gainful
activity by reason of any medically de-
terminable physical or mental impair-
ment which can be expected to result
in death or which has lasted or can be
expected to last for a continuous period
of not less than 12 months. To meet
this definition, you must have a severe
impairment(s) that makes you unable
to do your past relevant work (see
§416.960(b)) or any other substantial
gainful work that exists in the na-
tional economy. If your severe impair-
ment(s) does not meet or medically
equal a listing in appendix 1 to subpart
P of part 404 of this chapter, we will as-
sess your residual functional capacity
as provided in §§416.920(e) and 416.945.
(See §416.920(g)(2) and 416.962 for an ex-
ception to this rule.) We will use this
residual functional capacity assess-
ment to determine if you can do your
past relevant work. If we find that you
cannot do your past relevant work, we
will use the same residual functional
capacity assessment and your voca-
tional factors of age, education, and
work experience to determine if you
can do other work. (See §416.920(h) for
an exception to this rule.)

(b) There are different rules for deter-
mining disability for individuals who
are statutorily blind. We discuss these
in §§416.981 through 416.985.

[45 FR 55621, Aug. 20, 1980, as amended at 56
FR 5553, Feb. 11, 1991; 68 FR 51164, Aug. 26,
2003; 77 FR 43495, July 25, 2012]

§416.906 Basic definition of disability
for children.

If you are under age 18, we will con-
sider you disabled if you have a medi-
cally determinable physical or mental
impairment or combination of impair-
ments that causes marked and severe
functional limitations, and that can be
expected to cause death or that has
lasted or can be expected to last for a
continuous period of not less than 12
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months. Notwithstanding the pre-
ceding sentence, if you file a new appli-
cation for benefits and you are engag-
ing in substantial gainful activity, we
will not consider you disabled. We dis-
cuss our rules for determining dis-
ability in children who file new appli-
cations in §§416.924 through 416.924b
and §§416.925 through 416.926a.

[62 FR 6421, Feb. 11, 1997, as amended at 65
FR 54777, Sept. 11, 2000]

§416.907 Disability under a State plan.

You will also be considered disabled
for payment of supplemental security
income benefits if—

(a) You were found to be permanently
and totally disabled as defined under a
State plan approved under title XIV or
XVI of the Social Security Act, as in
effect for October 1972;

(b) You received aid under the State
plan because of your disability for the
month of December 1973 and for at
least one month before July 1973; and

(c) You continue to be disabled as de-
fined under the State plan.

§416.908 What is needed to show an
impairment.

If you are not doing substantial gain-
ful activity, we always look first at
your physical or mental impairment(s)
to determine whether you are disabled
or blind. Your impairment must result
from anatomical, physiological, or psy-
chological abnormalities which can be
shown by medically acceptable clinical
and laboratory diagnostic techniques.
A physical or mental impairment must
be established by medical evidence con-
sisting of signs, symptoms, and labora-
tory findings, not only by your state-
ment of symptoms (see §416.927). (See
§416.928 for further information about
what we mean by symptoms, signs, and
laboratory findings.)

[45 FR 55621, Aug. 20, 1980, as amended at 56
FR 36963, Aug. 1, 1991]

§416.909 How long the
must last.

impairment

Unless your impairment is expected
to result in death, it must have lasted
or must be expected to last for a con-
tinuous period of at least 12 months.
We call this the duration requirement.

20 CFR Ch. lll (4-1-15 Edition)

§416.910 Meaning of substantial gain-
ful activity.

Substantial gainful activity means
work that—

(a) Involves doing significant and
productive physical or mental duties;
and

(b) Is done (or intended) for pay or
profit.

(See §416.972 for further details about
what we mean by substantial gainful
activity.)
§416.911 Definition of disabling im-
pairment.

(a) If you are an adult:

(1) A disabling impairment is an im-
pairment (or combination of impair-
ments) which, of itself, is so severe
that it meets or equals a set of criteria
in the Listing of Impairments in appen-
dix 1 of subpart P of part 404 of this
chapter or which, when considered with
your age, education and work experi-
ence, would result in a finding that you
are disabled under §416.994, unless the
disability redetermination rules in
§416.987(b) apply to you.

(2) If the disability redetermination
rules in §416.987 apply to you, a dis-
abling impairment is an impairment or
combination of impairments that
meets the requirements in §§416.920 (c)
through (f).

(b) If you are a child, a disabling im-
pairment is an impairment (or com-
bination of impairments) that causes
marked and severe functional limita-
tions. This means that the impairment
or combination of impairments:

(1) Must meet, medically equal, or
functionally equal the listings, or

(2) Would result in a finding that you
are disabled under §416.994a.

(c) In determining whether you have
a disabling impairment, earnings are
not considered.

[62 FR 6421, Feb. 11, 1997, as amended at 65
FR 54777, Sept. 11, 2000]

EVIDENCE

§416.912

(a) General. In general, you have to
prove to us that you are blind or dis-
abled. This means that you must fur-
nish medical and other evidence that
we can use to reach conclusions about

Evidence.
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your medical impairment(s). If mate-
rial to the determination whether you
are disabled, medical and other evi-
dence must be furnished about the ef-
fects of your impairment(s) on your
ability to work, or if you are a child,
on your functioning, on a sustained
basis. We will consider only impair-
ment(s) you say you have or about
which we receive evidence.

(b) What we mean by ‘‘evidence.’” Evi-
dence is anything you or anyone else
submits to us or that we obtain that
relates to your claim. This includes,
but is not limited to:

(1) Objective medical evidence, that
is, medical signs and laboratory find-
ings as defined in §416.928 (b) and (c);

(2) Other evidence from medical
sources, such as medical history, opin-
ions, and statements about treatment
you have received;

(3) Statements you or others make
about your impairment(s), your re-
strictions, your daily activities, your
efforts to work, or any other relevant
statements you make to medical
sources during the course of examina-
tion or treatment, or to us during
interviews, on applications, in letters,
and in testimony in our administrative
proceedings;

(4) Information from other sources,
as described in §416.913(d);

(5) Decisions by any governmental or
nongovernmental agency about wheth-
er you are disabled or blind;

(6) At the initial level of the adminis-
trative review process, when a State
agency disability examiner makes the

initial determination alone (see
§416.1015(c)(3)), opinions provided by
State agency medical and psycho-

logical consultants based on their re-
view of the evidence in your -case
record; See §416.927(e)(2)—(3).

(7T) At the reconsideration level of the
administrative review process, when a
State agency disability examiner
makes the determination alone (see
§416.1015(c)(3)), findings, other than the
ultimate determination about whether
you are disabled, made by State agency
medical or psychological consultants
and other program physicians, psy-
chologists, or other medical specialists
at the initial level of the administra-
tive review process, and other opinions
they provide based on their review of

§416.912

the evidence in your case record at the
initial and reconsideration levels (see
§416.927(e)(1)(iii)); and

(8) At the administrative law judge
and Appeals Council levels, findings,
other than the ultimate determination
about whether you are disabled, made
by State agency medical or psycho-
logical consultants and other program
physicians or psychologists, or other
medical specialists, and opinions ex-
pressed by medical experts or psycho-
logical experts that we consult based
on their review of the evidence in your
case record. See §416.927(e)(2) and (3).

(c) Your responsibility. You must pro-
vide medical evidence showing that
you have an impairment(s) and how se-
vere it is during the time you say that
you are disabled. You must provide evi-
dence, without redaction, showing how
your impairment(s) affects your func-
tioning during the time you say that
you are disabled, and any other infor-
mation that we need to decide your
claim. If we ask you, you must provide
evidence about:

(1) Your age;

(2) Your education and training;

(3) Your work experience;

(4) Your daily activities both before
and after the date you say that you be-
came disabled;

(5) Your efforts to work; and

(6) Any other factors showing how
your impairment(s) affects your ability
to work, or, if you are a child, your
functioning. In §§416.960 through
416.969, we discuss in more detail the
evidence we need when we consider vo-
cational factors.

(d) Our responsibility. Before we make
a determination that you are not dis-
abled, we will develop your complete
medical history for at least the 12
months preceding the month in which
you file your application unless there
is a reason to believe that development
of an earlier period is necessary or un-
less you say that your disability began
less than 12 months before you filed
your application. We will make every
reasonable effort to help you get med-
ical reports from your own medical
sources when you give us permission to
request the reports.

(1) Every reasonable effort means that
we will make an initial request for evi-
dence from your medical source and, at
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any time between 10 and 20 calendar
days after the initial request, if the
evidence has not been received, we will
make one followup request to obtain
the medical evidence necessary to
make a determination. The medical
source will have a minimum of 10 cal-
endar days from the date of our fol-
lowup request to reply, unless our ex-
perience with that source indicates
that a longer period is advisable in a
particular case.

(2) By complete medical history, we
mean the records of your medical
source(s) covering at least the 12
months preceding the month in which
you file your application. If you say
that your disability began less than 12
months before you filed your applica-
tion, we will develop your complete
medical history beginning with the
month you say your disability began
unless we have reason to believe that
your disability began earlier.

(e) Obtaining a consultative examina-
tion. We may ask you to attend one or
more consultative examinations at our
expense. See §§416.917 through 416.919t
for the rules governing the consult-
ative examination process. Generally,
we will not request a consultative ex-
amination until we have made every
reasonable effort to obtain evidence
from your own medical sources. How-
ever, in some instances, such as when a
source is known to be unable to provide
certain tests or procedures or is known
to be nonproductive or uncooperative,
we may order a consultative examina-
tion while awaiting receipt of medical
source evidence. We will not evaluate
this evidence until we have made every
reasonable effort to obtain evidence
from your medical sources.

(f) Other work. In order to determine
under §416.920(g) that you are able to
make an adjustment to other work, we
must provide evidence about the exist-
ence of work in the national economy
that you can do (see §§416.960 through
416.969a), given your residual func-
tional capacity (which we have already

20 CFR Ch. lll (4-1-15 Edition)

assessed, as described in §416.920(e)),
age, education, and work experience.

[66 FR 36963, Aug. 1, 1991, as amended at 62
FR 6421, Feb. 11, 1997; 656 FR 11878, Mar. 7,
2000; 65 FR 34958, June 1, 2000; 68 FR 51164,
Aug. 26, 2003; 71 FR 16458, Mar. 31, 2006; 75 FR
62682, Oct. 13, 2010; 76 FR 24810, May 3, 2011;
77 FR 10656, Feb. 23, 2012; 79 FR 33685, June
12, 2014]

EFFECTIVE DATE NOTE: At 80 FR 14837, Mar.
20, 2015, §416.912 was amended by revising
paragraphs (a) through (c), effective Apr. 20,
2015. For the convenience of the user, the re-
vised text is set forth as follows:

§416.912 Evidence.

(a) General. In general, you have to prove
to us that you are blind or disabled. You
must inform us about or submit all evidence
known to you that relates to whether or not
you are blind or disabled. This duty is ongo-
ing and requires you to disclose any addi-
tional related evidence about which you be-
come aware. This duty applies at each level
of the administrative review process, includ-
ing the Appeals Council level if the evidence
relates to the period on or before the date of
the administrative law judge hearing deci-
sion. We will consider only impairment(s)
you say you have or about which we receive
evidence.

(b) What we mean by ‘‘evidence.” Evidence
is anything you or anyone else submits to us
or that we obtain that relates to your claim.

(1) Evidence includes, but is not limited to:

(i) Objective medical evidence, that is,
medical signs and laboratory findings as de-
fined in §416.928(b) and (c);

(ii) Other evidence from medical sources,
such as medical history, opinions, and state-
ments about treatment you have received;

(iii) Statements you or others make about
your impairment(s), your restrictions, your
daily activities, your efforts to work, or any
other statements you make to medical
sources during the course of examination or
treatment, or to us during interviews, on ap-
plications, in letters, and in testimony in
our administrative proceedings;

(iv) Information from other sources, as de-
scribed in §416.913(d);

(v) Decisions by any governmental or non-
governmental agency about whether or not
you are disabled or blind (see §416.904);

(vi) At the initial level of the administra-
tive review process, when a State agency dis-
ability examiner makes the initial deter-
mination alone (see §416.1015(c)(3)), opinions
provided by State agency medical and psy-
chological consultants and other program
physicians, psychologists, or other medical
specialists based on their review of the evi-
dence in your case record (see
§416.927(e)(1)(i1));
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(vii) At the reconsideration level of the ad-
ministrative review process, when a State
agency disability examiner makes the deter-
mination alone (see §416.1015(c)(3)), findings,
other than the ultimate determination about
whether or not you are disabled, made by the
State agency medical or psychological con-
sultants and other program physicians, psy-
chologists, or other medical specialists at
the initial level of the administrative review
process, and other opinions they provide
based on their review of the evidence in your
case record at the initial and reconsideration
levels (see §416.927(e)(1)(iii)); and

(viii) At the administrative law judge and
Appeals Council levels, findings, other than
the ultimate determination about whether
or not you are disabled, made by State agen-
cy medical or psychological consultants and
other program physicians or psychologists,
or other medical specialists, and opinions ex-
pressed by medical experts or psychological
experts that we consult based on their re-
view of the evidence in your case record (see
§§416.927(e)(2)—(3)).

(2) Exceptions. Notwithstanding paragraph
(b)(1) of this section, evidence does not in-
clude:

(i) Oral or written communications be-
tween you and your representative that are
subject to the attorney-client privilege, un-
less you voluntarily disclose the communica-
tion to us; or

(ii) Your representative’s analysis of your
claim, unless he or she voluntarily discloses
it to us. Your representative’s ‘‘analysis of
your claim,” means information that is sub-
ject to the attorney work product doctrine,
but it does not include medical evidence,
medical source opinions, or any other factual
matter that we may consider in determining
whether or not you are eligible for benefits
(see paragraph (b)(2)(iv) of this section).

(iii) The provisions of paragraph (b)(2)(1)
apply to communications between you and
your non-attorney representative only if the
communications would be subject to the at-
torney-client privilege, if your non-attorney
representative were an attorney. The provi-
sions of paragraph (b)(2)(ii) apply to the
analysis of your claim by your non-attorney
representative only if the analysis of your
claim would be subject to the attorney work
product doctrine, if your non-attorney rep-
resentative were an attorney.

(iv) The attorney-client privilege generally
protects confidential communications be-
tween an attorney and his or her client that
are related to providing or obtaining legal
advice. The attorney work product doctrine
generally protects an attorney’s analysis,
theories, mental impressions, and notes. In
the context of your disability claim, neither
the attorney-client privilege nor the attor-
ney work product doctrine allows you to
withhold factual information, medical
source opinions, or other medical evidence

§416.913

that we may consider in determining wheth-
er or not you are eligible for benefits. For ex-
ample, if you tell your representative about
the medical sources you have seen, your rep-
resentative cannot refuse to disclose the
identity of those medical sources to us based
on the attorney-client privilege. As another
example, if your representative asks a med-
ical source to complete an opinion form re-
lated to your impairment(s), symptoms, or
limitations, your representative cannot
withhold the completed opinion form from
us based on the attorney work product doc-
trine. The attorney work product doctrine
would not protect the source’s opinions on
the completed form, regardless of whether or
not your representative used the form in his
or her analysis of your claim or made hand-
written notes on the face of the report.

(c) Your responsibility. You must inform us
about or submit all evidence known to you
that relates to whether or not you are blind
or disabled. When you submit evidence re-
ceived from another source, you must submit
that evidence in its entirety, unless you pre-
viously submitted the same evidence to us or
we instruct you otherwise. If we ask you,
you must inform us about:

(1) Your medical source(s);

(2) Your age;

(3) Your education and training;

(4) Your work experience;

(5) Your daily activities both before and
after the date you say that you became dis-
abled;

(6) Your efforts to work; and

(7) Any other factors showing how your im-
pairment(s) affects your ability to work. In
§§416.960 through 416.969a, we discuss in more
detail the evidence we need when we consider
vocational factors.

* * * * *

§416.913 Medical and other evidence
of your impairment(s).

(a) Sources who can provide evidence to
establish an impairment. We need evi-
dence from acceptable medical sources
to establish whether you have a medi-
cally determinable impairment(s). See
§416.908. Acceptable medical sources
are—

(1) Licensed physicians (medical or
osteopathic doctors);

(2) Licensed or certified psycholo-
gists. Included are school psycholo-
gists, or other licensed or certified in-
dividuals with other titles who perform
the same function as a school psycholo-
gist in a school setting, for purposes of
establishing intellectual disability,
learning disabilities, and borderline in-
tellectual functioning only;
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(3) Licensed optometrists, for pur-
poses of establishing visual disorders
only (except, in the U.S. Virgin Islands,
licensed optometrists, for the measure-
ment of visual acuity and visual fields
only). (See paragraph (f) of this section
for the evidence needed for statutory
blindness);

(4) Licensed podiatrists, for purposes
of establishing impairments of the
foot, or foot and ankle only, depending
on whether the State in which the po-
diatrist practices permits the practice
of podiatry on the foot only, or the foot
and ankle; and

(5) Qualified speech-language pa-
thologists, for purposes of establishing
speech or language impairments only.
For this source, ‘‘qualified’” means that
the speech-language pathologist must
be licensed by the State professional 1i-
censing agency, or be fully certified by
the State education agency in the
State in which he or she practices, or
hold a Certificate of Clinical Com-
petence from the American-Speech-
Language-Hearing Association.

(b) Medical reports. Medical reports
should include—

(1) Medical history;

(2) Clinical findings (such as the re-
sults of physical or mental status ex-
aminations);

(3) Laboratory findings (such as blood
pressure, X-rays);

(4) Diagnosis (statement of disease or
injury based on its signs and symp-
toms);

(5) Treatment prescribed with re-
sponse, and prognosis; and

(6) A statement about what you can
still do despite your impairment(s)
based on the acceptable medical
source’s findings on the factors under
paragraphs (b)(1) through (b)(56) of this
section (except in statutory blindness
claims). Although we will request a
medical source statement about what
you can still do despite your impair-
ment(s), the lack of the medical source
statement will not make the report in-
complete. See §416.927.

(c) Statements about what you can still
do. At the administrative law judge
and Appeals Council levels, we will
consider residual functional capacity
assessments made by State agency
medical and psychological consultants
and other program physicians and psy-
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chologists to be ‘‘statements about
what you can still do’’” made by non-
examining physicians and psycholo-
gists based on their review of the evi-
dence in the case record. Statements
about what you can still do (based on
the acceptable medical source’s find-
ings on the factors under paragraphs
(b)(1) through (b)(5) of this section)
should describe, but are not limited to,
the kinds of physical and mental capa-
bilities listed as follows (See §§416.927
and 416.945(c)):

(1) If you are an adult, the acceptable
medical source’s opinion about your
ability, despite your impairment(s), to
do work-related activities such as sit-
ting, standing, walking, lifting, car-
rying, handling objects, hearing, speak-
ing, and traveling;

(2) If you are an adult, in cases of
mental impairment(s), the acceptable
medical source’s opinion about your
ability to understand, to carry out and
remember instructions, and to respond
appropriately to supervision, cowork-
ers, and work pressures in a work set-
ting; and

(3) If you are a child, the medical
source’s opinion about your functional
limitations compared to children your
age who do not have impairments in
acquiring and using information, at-
tending and completing tasks, inter-
acting and relating with others, mov-
ing about and manipulating objects,
caring for yourself, and health and
physical well-being.

(d) Other sources. In addition to evi-
dence from the acceptable medical
sources listed in paragraph (a) of this
section, we may also use evidence from
other sources to show the severity of
your impairment(s) and how it affects
your ability to work or, if you are a
child, how you typically function com-
pared to children your age who do not
have impairments. Other sources in-
clude, but are not limited to—

(1) Medical sources not listed in para-
graph (a) of this section (for example,
nurse-practitioners, physicians’ assist-
ants, naturopaths, chiropractors, audi-
ologists, and therapists);

(2) Educational personnel (for exam-
ple, school teachers, counselors, early
intervention team members, develop-
mental center workers, and daycare
center workers);
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(3) Public and private social welfare
agency personnel; and

(4) Other non-medical sources (for ex-
ample, spouses, parents and other care-
givers, siblings, other relatives,
friends, neighbors, and clergy).

(e) Completeness. The evidence in your
case record, including the medical evi-
dence from acceptable medical sources
(containing the clinical and laboratory
findings) and other medical sources not
listed in paragraph (a) of this section,
information you give us about your
medical condition(s) and how it affects
you, and other evidence from other
sources, must be complete and detailed
enough to allow us to make a deter-
mination or decision about whether
you are disabled or blind. It must allow
us to determine—

(1) The nature and severity of your
impairment(s) for any period in ques-
tion;

(2) Whether the duration requirement
described in §416.909 is met; and

(8) Your residual functional capacity
to do work-related physical and mental
activities, when the evaluation steps
described in §416.920(e) or (f)(1) apply,
or, if you are a child, how you typically
function compared to children your age
who do not have impairments.

(f) Evidence we need to establish statu-
tory blindness. If you are applying for
benefits on the basis of statutory blind-
ness, we will require an examination by
a physician skilled in diseases of the
eye or by an optometrist, whichever
you may select.

[45 FR 55621, Aug. 20, 1980, as amended at 56
FR 5553, Feb. 11, 1991; 56 FR 36964, Aug. 1,
1991; 58 FR 47577, Sept. 9, 1993; 62 FR 6421,
Feb. 11, 1997; 656 FR 11878, Mar. 7, 2000; 656 FR
34958, June 1, 2000; 656 FR 54777, Sept. 11, 2000;
71 FR 16459, Mar. 31, 2006; 72 FR 9242, Mar. 1,
2007; 76 FR 24810, May 3, 2011; 78 FR 46502,
Aug. 1, 2013]

§416.914 When we will purchase exist-
ing evidence.

We need specific medical evidence to
determine whether you are disabled or
blind. We will pay for the medical evi-
dence we request, if there is a charge.
We will also be responsible for the cost
of medical evidence we ask you to get.

§416.918

§416.915 Where and how to submit
evidence.

You may give us evidence about your
impairment at any of our offices or at
the office of any State agency author-
ized to make disability or blindness de-
terminations. You may also give evi-
dence to one of our employees author-
ized to accept evidence at another
place. For more information about
this, see subpart C of this part.

§416.916 If you fail to submit medical
and other evidence.

You (and if you are a child, your par-
ent, guardian, relative, or other person
acting on your behalf) must co-operate
in furnishing us with, or in helping us
to obtain or identify, available medical
or other evidence about your impair-
ment(s). When you fail to cooperate
with us in obtaining evidence, we will
have to make a decision based on infor-
mation available in your case. We will
not excuse you from giving us evidence
because you have religious or personal
reasons against medical examinations,
tests, or treatment.

[58 FR 47577, Sept. 9, 1993]

§416.917 Consultative examination at
our expense.

If your medical sources cannot or
will not give us sufficient medical evi-
dence about your impairment for us to
determine whether you are disabled or
blind, we may ask you to have one or
more physical or mental examinations
or tests. We will pay for these examina-
tions. However, we will not pay for any
medical examination arranged by you
or your representative without our ad-
vance approval. If we arrange for the
examination or test, we will give you
reasonable notice of the date, time, and
place the examination or test will be
given, and the name of the person or
facility who will do it. We will also
give the examiner any necessary back-
ground information about your condi-
tion.

[66 FR 36964, Aug. 1, 1991]
§416.918 If you do not appear at a con-
sultative examination.

(a) General. If you are applying for
benefits and do not have a good reason
for failing or refusing to take part in a
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consultative examination or test which
we arrange for you to get information
we need to determine your disability or
blindness, we may find that you are
not disabled or blind. If you are already
receiving benefits and do not have a
good reason for failing or refusing to
take part in a consultative examina-
tion or test which we arranged for you,
we may determine that your disability
or blindness has stopped because of
your failure or refusal. Therefore, if
you have any reason why you cannot
go for the scheduled appointment, you
should tell us about this as soon as pos-
sible before the examination date. If
you have a good reason, we will sched-
ule another examination. We will con-
sider your physical, mental, edu-
cational, and linguistic limitations (in-
cluding any lack of facility with the
English language) when determining if
you have a good reason for failing to
attend a consultative examination.

(b) Examples of good reasons for failure
to appear. Some examples of what we
consider good reasons for not going to
a scheduled examination include—

(1) Illness on the date of the sched-
uled examination or test;

(2) Not receiving timely notice of the
scheduled examination or test, or re-
ceiving no notice at all;

(3) Being furnished incorrect or in-
complete information, or being given
incorrect information about the physi-
cian involved or the time or place of
the examination or test, or;

(4) Having had death or serious ill-
ness occur in your immediate family.

(c) Objections by your physician. If any
of your treating physicians tell you
that you should not take the examina-
tion or test, you should tell us at once.
In many cases, we may be able to get
the information we need in another
way. Your physician may agree to an-
other type of examination for the same
purpose.

[45 FR 55621, Aug. 20, 1980, as amended at 59
FR 1636, Jan. 12, 1994]
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STANDARDS TO BE USED IN DETER-
MINING WHEN A CONSULTATIVE EXAM-
INATION WILL BE OBTAINED IN CONNEC-
TION WITH DISABILITY DETERMINA-
TIONS

§416.919 The
tion.

consultative examina-

A consultative examination is a
physical or mental examination or test
purchased for you at our request and
expense from a treating source or an-
other medical source, including a pedi-
atrician when appropriate. The deci-
sion to purchase a consultative exam-
ination will be made on an individual
case basis in accordance with the pro-
visions of §416.919a through §416.919f.
Selection of the source for the exam-
ination will be consistent with the pro-
visions of §416.903a and §§416.919g
through 416.919j. The rules and proce-
dures for requesting consultative ex-
aminations set forth in §§416.919a and
416.919b are applicable at the reconsid-
eration and hearing levels of review, as
well as the initial level of determina-
tion.

[66 FR 36964, Aug. 1, 1991, as amended at 65
FR 11879, Mar. 7, 2000]

§416.919a When we will purchase a
consultative examination and how
we will use it.

(a) General. If we cannot get the in-
formation we need from your medical
sources, we may decide to purchase a
consultative examination. See §416.912
for the procedures we will follow to ob-
tain evidence from your medical
sources and §416.920b for how we con-
sider evidence. Before purchasing a
consultative examination, we will con-
sider not only existing medical reports,
but also the disability interview form
containing your allegations as well as
other pertinent evidence in your file.

(b) Situations that may require a con-
sultative examination. We may purchase
a consultative examination to try to
resolve an inconsistency in the evi-
dence or when the evidence as a whole
is insufficient to support a determina-
tion or decision on your claim. Some
examples of when we might purchase a
consultative examination to secure

854



Social Security Administration

needed medical evidence, such as clin-
ical findings, laboratory tests, a diag-
nosis, or prognosis, include but are not
limited to:

(1) The additional evidence needed is
not contained in the records of your
medical sources;

(2) The evidence that may have been
available from your treating or other
medical sources cannot be obtained for
reasons beyond your control, such as
death or noncooperation of a medical
source;

(3) Highly technical or specialized
medical evidence that we need is not
available from your treating or other
medical sources; or

(4) There is an indication of a change
in your condition that is likely to af-
fect your ability to work, or, if you are
a child, your functioning, but the cur-
rent severity of your impairment is not
established.

[66 FR 36964, Aug. 1, 1991, as amended at 62
FR 6421, Feb. 11, 1997; 77 FR 10656, Feb. 23,
2012]

§416.919b When we will not purchase
a consultative examination.

We will not purchase a consultative
examination in situations including,
but not limited to, the following situa-
tions:

(a) When any issues about your ac-
tual performance of substantial gainful
activity have not been resolved;

(b) When you do not meet all of the
nondisability requirements.

[56 FR 36965, Aug. 1, 1991]

STANDARDS FOR THE TYPE OF REFERRAL
AND FOR REPORT CONTENT

§416.919f Type of purchased examina-
tions.

We will purchase only the specific ex-
aminations and tests we need to make
a determination in your claim. For ex-
ample, we will not authorize a com-
prehensive medical examination when
the only evidence we need is a special
test, such as an X-ray, blood studies, or
an electrocardiogram.

[56 FR 36965, Aug. 1, 1991]

§416.919i

§416.919¢ Who we will select to per-
form a consultative examination.

(a) We will purchase a consultative
examination only from a qualified
medical source. The medical source
may be your own physician or psychol-
ogist, or another source. If you are a
child, the medical source we choose
may be a pediatrician. For a more com-
plete 1list of medical sources, see
§416.913.

(b) By ‘‘qualified,” we mean that the
medical source must be currently 1li-
censed in the State and have the train-
ing and experience to perform the type
of examination or test we will request;
the medical source must not be barred
from participation in our programs
under the provisions of §416.903a. The
medical source must also have the
equipment required to provide an ade-
quate assessment and record of the ex-
istence and level of severity of your al-
leged impairments.

(c) The medical source we choose
may use support staff to help perform
the consultative examination. Any
such support staff (e.g., X-ray techni-
cian, nurse) must meet appropriate li-
censing or certification requirements
of the State. See §416.903a.

[66 FR 36965, Aug. 1, 1991, as amended at 65
FR 11879, Mar. 7, 2000]

§416.919h Your treating source.

When in our judgment your treating
source is qualified, equipped, and will-
ing to perform the additional examina-
tion or tests for the fee schedule pay-
ment, and generally furnishes complete
and timely reports, your treating
source will be the preferred source to
do the purchased examination. Even if
only a supplemental test is required,
your treating source is ordinarily the
preferred source.

[656 FR 11879, Mar. 7, 2000]

§416.919i Other sources for consult-
ative examinations.

We will use a medical source other
than your treating source for a pur-
chased examination or test in situa-
tions including, but not limited to, the
following situations:

(a) Your treating source prefers not
to perform such an examination or
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does not have the equipment to provide
the specific data needed;

(b) There are conflicts or inconsist-
encies in your file that cannot be re-
solved by going back to your treating
source;

(¢) You prefer a source other than
your treating source and have a good
reason for your preference;

(d) We know from prior experience
that your treating source may not be a
productive source, e.g., he or she has
consistently failed to provide complete
or timely reports.

[656 FR 11879, Mar. 7, 2000]

§416.919j Objections to the medical
source designated to perform the
consultative examination.

You or your representative may ob-
ject to your being examined by a med-
ical source we have designated to per-
form a consultative examination. If
there is a good reason for the objec-
tion, we will schedule the examination
with another medical source. A good
reason may be that the medical source
we designated had previously rep-
resented an interest adverse to you.
For example, the medical source may
have represented your employer in a
workers’ compensation case or may
have been involved in an insurance
claim or legal action adverse to you.
Other things we will consider include:
The presence of a language barrier, the
medical source’s office location (e.g.,
2nd floor, no elevator), travel restric-
tions, and whether the medical source
had examined you in connection with a
previous disability determination or
decision that was unfavorable to you.
If your objection is that a medical
source allegedly ‘‘lacks objectivity’ in
general, but not in relation to you per-
sonally, we will review the allegations.
See §416.919s. To avoid a delay in proc-
essing your claim, the consultative ex-
amination in your case will be changed
to another medical source while a re-
view is being conducted. We will handle
any objection to use of the substitute
medical source in the same manner.
However, if we had previously con-
ducted such a review and found that
the reports of the medical source in
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question conformed to our guidelines,
we will not change your examination.

[656 FR 11879, Mar. 7, 2000]

§416.919k Purchase of medical exami-
nations, laboratory tests, and other
services.

We may purchase medical examina-
tions, including psychiatric and psy-
chological examinations, X-rays and
laboratory tests (including specialized
tests, such as pulmonary function stud-
ies, electrocardiograms, and stress
tests) from a medical source.

(a) The rate of payment for pur-
chasing medical or other services nec-
essary to make determinations of dis-
ability may not exceed the highest rate
paid by Federal or public agencies in
the State for the same or similar types
of service. See §§416.1024 and 416.1026 of
this part.

(b) If a physician’s bill, or a request
for payment for a physician’s services,
includes a charge for a laboratory test
for which payment may be made under
this part, the amount payable with re-
spect to the test shall be determined as
follows:

(1) If the bill or request for payment
indicates that the test was personally
performed or supervised by the physi-
cian who submitted the bill (or for
whose services the request for payment
was made) or by another physician
with whom that physician shares his or
her practice, the payment will be based
on the physician’s usual and customary
charge for the test or the rates of pay-
ment which the State uses for pur-
chasing such services, whichever is the
lesser amount.

(2) If the bill or request for payment
indicates that the test was performed
by an independent laboratory, the
amount of reimbursement will not ex-
ceed the billed cost of the independent
laboratory or the rate of payment
which the State uses for purchasing
such services, whichever is the lesser
amount. A nominal payment may be
made to the physician for collecting,
handling and shipping a specimen to
the laboratory if the physician bills for
such a service. The total reimburse-
ment may not exceed the rate of pay-
ment which the State uses for pur-
chasing such services.

856



Social Security Administration

(c) The State will assure that it can
support the rate of payment it uses.
The State shall also be responsible for
monitoring and overseeing the rate of
payment it uses to ensure compliance
with paragraphs (a) and (b) of this sec-
tion.

[66 FR 36965, Aug. 1, 1991, as amended at 65
FR 11879, Mar. 7, 2000; 71 FR 16459, Mar. 31,
2006; 76 FR 24810, May 3, 2011]

§416.919m Diagnostic tests or proce-
dures.

We will request the results of any di-
agnostic tests or procedures that have
been performed as part of a workup by
your treating source or other medical
source and will use the results to help
us evaluate impairment severity or
prognosis. However, we will not order
diagnostic tests or procedures that in-
volve significant risk to you, such as
myelograms, arteriograms, or cardiac
catheterizations for the evaluation of
disability under the Supplemental Se-
curity Income program. A State agen-
cy medical consultant must approve
the ordering of any diagnostic test or
procedure when there is a chance it
may involve significant risk. The re-
sponsibility for deciding whether to
perform the examination rests with the
medical source designated to perform
the consultative examination.

[66 FR 36966, Aug. 1, 1991, as amended at 65
FR 11879, Mar. 7, 2000; 71 FR 16459, Mar. 31,
2006; 76 FR 24810, May 3, 2011]

§416.919n Informing the medical
source of examination scheduling,
report content, and signature re-
quirements.

The medical sources who perform
consultative examinations will have a
good understanding of our disability
programs and their evidentiary re-
quirements. They will be made fully
aware of their responsibilities and obli-
gations regarding confidentiality as de-
scribed in §401.105(e). We will fully in-
form medical sources who perform con-
sultative examinations at the time we
first contact them, and at subsequent
appropriate intervals, of the following
obligations:

(a) Scheduling. In scheduling full con-
sultative examinations, sufficient time
should be allowed to permit the med-
ical source to take a case history and

§416.919n

perform the examination, including
any needed tests. The following min-
imum scheduling intervals (i.e., time
set aside for the individual, not the ac-
tual duration of the consultative exam-
ination) should be used.

(1) Comprehensive general medical
examination—at least 30 minutes;

(2) Comprehensive musculoskeletal
or neurological examination—at least
20 minutes;

(3) Comprehensive psychiatric exam-
ination—at least 40 minutes;

(4) Psychological examination—at
least 60 minutes (Additional time may
be required depending on types of psy-
chological tests administered); and

(5) All others—at least 30 minutes, or
in accordance with accepted medical
practices.

We recognize that actual practice will
dictate that some examinations may
require longer scheduling intervals de-
pending on the circumstances in a par-
ticular situation. We also recognize
that these minimum intervals may
have to be adjusted to allow for those
claimants that do not attend their
scheduled examination. The purpose of
these minimum scheduling timeframes
is to ensure that such examinations are
complete and that sufficient time is
made available to obtain the informa-
tion needed to make an accurate deter-
mination in your case. State agencies
will monitor the scheduling of exami-
nations (through their normal consult-
ative examination oversight activities)
to ensure that any overscheduling is
avoided, as overscheduling may lead to
examinations that are not thorough.
(b) Report content. The reported re-
sults of your medical history, examina-
tion, requested laboratory findings,
discussions and conclusions must con-
form to accepted professional stand-
ards and practices in the medical field
for a complete and competent examina-
tion. The facts in a particular case and
the information and findings already
reported in the medical and other evi-
dence of record will dictate the extent
of detail needed in the consultative ex-
amination report for that case. Thus,
the detail and format for reporting the
results of a purchased examination will
vary depending upon the type of exam-
ination or testing requested. The re-
porting of information will differ from
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one type of examination to another
when the requested examination re-
lates to the performance of tests such
as ventilatory function tests, treadmill
exercise tests, or audiological tests.
The medical report must be complete
enough to help us determine the na-
ture, severity, and duration of the im-
pairment, and your residual functional
capacity (if you are an adult) or your
functioning (if you are a child). The re-
port should reflect your statement of
your symptoms, not simply the med-
ical source’s statements or conclu-
sions. The medical source’s report of
the consultative examination should
include the objective medical facts as
well as observations and opinions.

(c) Elements of a complete consultative
examination. A complete consultative
examination is one which involves all
the elements of a standard examina-
tion in the applicable medical spe-
cialty. When the report of a complete
consultative examination is involved,
the report should include the following
elements:

(1) Your major or chief complaint(s);

(2) A detailed description, within the
area of specialty of the examination, of
the history of your major complaint(s);

(3) A description, and disposition, of
pertinent ‘‘positive” and ‘‘negative”’
detailed findings based on the history,
examination and laboratory tests re-
lated to the major complaint(s), and
any other abnormalities or lack there-
of reported or found during examina-
tion or laboratory testing;

(4) The results of laboratory and
other tests (e.g., X-rays) performed ac-
cording to the requirements stated in
the Listing of Impairments (see appen-
dix 1 of subpart P of part 404 of this
chapter);

(5) The diagnosis and prognosis for
your impairment(s);

(6) A statement about what you can
still do despite your impairment(s), un-
less the claim is based on statutory
blindness. If you are an adult, this
statement should describe the opinion
of the medical source about your abil-
ity, despite your impairment(s), to do
work-related activities, such as sitting,
standing, walking, lifting, carrying,
handling objects, hearing, speaking,
and traveling; and, in cases of mental
impairment(s), the opinion of the med-
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ical source about your ability to under-
stand, to carry out and remember in-
structions, and to respond appro-
priately to supervision, coworkers and
work pressures in a work setting. If
you are a child, this statement should
describe the opinion of the medical
source about your functional limita-
tions compared to children your age
who do not have impairments in ac-
quiring and using information, attend-
ing and completing tasks, interacting
and relating with others, moving about
and manipulating objects, caring for
yourself, and health and physical well-
being. Although we will ordinarily re-
quest, as part of the consultative ex-
amination process, a medical source
statement about what you can still do
despite your impairment(s), the ab-
sence of such a statement in a consult-
ative examination report will not
make the report incomplete. See
§416.927; and

(7) In addition, the medical source
will consider, and provide some expla-
nation or comment on, your major
complaint(s) and any other abnormali-
ties found during the history and ex-
amination or reported from the labora-
tory tests. The history, examination,
evaluation of laboratory test results,
and the conclusions will represent the
information provided by the medical
source who signs the report.

(d) When a complete consultative exam-
ination is not required. When the evi-
dence we need does not require a com-
plete consultative examination (for ex-
ample, we need only a specific labora-
tory test result to complete the
record), we may not require a report
containing all of the elements in para-
graph (c).

(e) Signature requirements. All con-
sultative examination reports will be
personally reviewed and signed by the
medical source who actually performed
the examination. This attests to the
fact that the medical source doing the
examination or testing is solely re-
sponsible for the report contents and
for the conclusions, explanations or
comments provided with respect to the
history, examination and evaluation of
laboratory test results. The signature
of the medical source on a report anno-
tated ‘‘not proofed” or ‘‘dictated but
not read’” is not acceptable. A rubber
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stamp signature of a medical source or
the medical source’s signature entered
by any other person is not acceptable.

[66 FR 36966, Aug. 1, 1991, as amended at 62
FR 6421, Feb. 11, 1997; 62 FR 13733, Mar. 21,
1997; 66 FR 11879, Mar. 7, 2000; 65 FR 54778,
Sept. 11, 2000]

§416.9190 When a properly signed con-
sultative examination report has
not been received.

If a consultative examination report
is received unsigned or improperly
signed we will take the following ac-
tion.

(a) When we will make determinations
and decisions without a properly signed
report. We will make a determination
or decision in the circumstances speci-
fied in paragraphs (a)(1) and (a)(2) of
this section without waiting for a prop-
erly signed consultative examination
report. After we have made the deter-
mination or decision, we will obtain a
properly signed report and include it in
the file unless the medical source who
performed the original consultative ex-
amination has died:

(1) Continuous period of disability al-
lowance with an onset date as alleged
or earlier than alleged; or

(2) Continuance of disability.

(b) When we will not make determina-
tions and decisions without a properly
signed report. We will not use an un-
signed or improperly signed consult-
ative examination report to make the
determinations or decisions specified
in paragraphs (b)(1), (b)(2), (b)3), and
(b)(4) of this section. When we need a
properly signed consultative examina-
tion report to make these determina-
tions or decisions, we must obtain such
a report. If the signature of the med-
ical source who performed the original
examination cannot be obtained be-
cause the medical source is out of the
country for an extended period of time,
or on an extended vacation, seriously
ill, deceased, or for any other reason,
the consultative examination will be
rescheduled with another medical
source:

(1) Denial; or

(2) Cessation; or

(3) Allowance of disability which has
ended; or

§416.919p

(4) Allowance with an onset date
later than the filing date.

[66 FR 36967, Aug. 1, 1991, as amended at 65
FR 11880, Mar. 7, 2000]

§416.919p Reviewing reports of con-
sultative examinations.

(a) We will review the report of the
consultative examination to determine
whether the specific information re-
quested has been furnished. We will
consider the following factors in re-
viewing the report:

(1) Whether the report provides evi-
dence which serves as an adequate
basis for decisionmaking in terms of
the impairment it assesses;

(2) Whether the report is internally
consistent; Whether all the diseases,
impairments and complaints described
in the history are adequately assessed
and reported in the clinical findings;
Whether the conclusions correlate the
findings from your medical history,
clinical examination and laboratory
tests and explain all abnormalities;

(3) Whether the report is consistent
with the other information available to
us within the specialty of the examina-
tion requested; Whether the report
fails to mention an important or rel-
evant complaint within that specialty
that is noted in other evidence in the
file (e.g., your blindness in one eye,
amputations, pain, alcoholism, depres-
sion);

(4) Whether this is an adequate re-
port of examination as compared to
standards set out in the course of a
medical education; and

(5) Whether the report is properly
signed.

(b) If the report is inadequate or in-
complete, we will contact the medical
source who performed the consultative
examination, give an explanation of
our evidentiary needs, and ask that the
medical source furnish the missing in-
formation or prepare a revised report.

(c) With your permission, or when
the examination discloses new diag-
nostic information or test results that
reveal a potentially life-threatening
situation, we will refer the consult-
ative examination report to your treat-
ing source. When we refer the consult-
ative examination report to your treat-
ing source without your permission, we
will notify you that we have done so.
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(d) We will perform ongoing special
management studies on the quality of
consultative examinations purchased
from major medical sources and the ap-
propriateness of the examinations au-
thorized.

(e) We will take steps to ensure that
consultative examinations are sched-
uled only with medical sources who
have access to the equipment required
to provide an adequate assessment and
record of the existence and level of se-
verity of your alleged impairments.

[66 FR 36967, Aug. 1, 1991, as amended at 65
FR 11880, Mar. 7, 2000]

§416.919q Conflict of interest.

All implications of possible conflict
of interest between medical or psycho-
logical consultants and their medical
or psychological practices will be
avoided. Such consultants are not only
those physicians and psychologists who
work for us directly but are also those
who do review and adjudication work
in the State agencies. Physicians and
psychologists who work for us directly
as employees or under contract will
not work concurrently for a State
agency. Physicians and psychologists
who do review work for us will not per-
form consultative examinations for us
without our prior approval. In such sit-
uations, the physician or psychologist
will disassociate himself or herself
from further involvement in the case
and will not participate in the evalua-
tion, decision, or appeal actions. In ad-
dition, neither they, nor any member
of their families, will acquire or main-
tain, either directly or indirectly, any
financial interest in a medical partner-
ship, corporation, or similar relation-
ship in which consultative examina-
tions are provided. Sometimes physi-
cians and psychologists who do review
work for us will have prior knowledge
of a case; for example, when the claim-
ant was a patient. Where this is so, the
physician or psychologist will not par-
ticipate in the review or determination
of the case. This does not preclude the
physician or psychologist from submit-
ting medical evidence based on treat-
ment or examination of the claimant.

[56 FR 36967, Aug. 1, 1991]
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AUTHORIZING AND MONITORING THE
REFERRAL PROCESS

§416.919s Authorizing and monitoring
the consultative examination.

(a) Day-to-day responsibility for the
consultative examination process rests
with the State agencies that make dis-
ability determinations for us.

(b) The State agency will maintain a
good working relationship with the
medical community in order to recruit
sufficient numbers of physicians and
other providers of medical services to
ensure ready availability of consult-
ative examination providers.

(c) Consistent with Federal and State
laws, the State agency administrator
will work to achieve appropriate rates
of payment for purchased medical serv-
ices.

(d) BEach State agency will be respon-
sible for comprehensive oversight man-
agement of its consultative examina-
tion program, with special emphasis on
key providers.

(e) A key consultative examination
provider is a provider that meets at
least one of the following conditions:

(1) Any consultative examination
provider with an estimated annual bill-
ing to the disability programs we ad-
minister of at least $150,000; or

(2) Any consultative examination
provider with a practice directed pri-
marily towards evaluation examina-
tions rather than the treatment of pa-
tients; or

(3) Any consultative examination
provider that does not meet the above
criteria, but is one of the top five con-
sultative examination providers in the
State by dollar volume, as evidenced
by prior year data.

(f) State agencies have flexibility in
managing their consultative examina-
tion programs, but at a minimum will
provide:

(1) An ongoing active recruitment
program for consultative examination
providers;

(2) A process for orientation, train-
ing, and review of new consultative ex-
amination providers, with respect to
SSA’s program requirements involving
consultative examination report con-
tent and not with respect to medical
techniques;
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(3) Procedures for control of sched-
uling consultative examinations;

(4) Procedures to ensure that close
attention is given to specific evalua-
tion issues involved in each case;

(5) Procedures to ensure that only re-
quired examinations and tests are au-
thorized in accordance with the stand-
ards set forth in this subpart;

(6) Procedures for providing medical
or supervisory approval for the author-
ization or purchase of consultative ex-
aminations and for additional tests or
studies requested by consulting med-
ical sources. This includes physician
approval for the ordering of any diag-
nostic test or procedure where the
question of significant risk to the
claimant/beneficiary might be raised.
See §416.919m.

(7) procedures for the ongoing review
of consultative examination results to
ensure compliance with written guide-
lines;

(8) Procedures to encourage active
participation by physicians and psy-
chologists in the consultative examina-
tion oversight program;

(9) Procedures for handling com-
plaints;

(10) Procedures for evaluating claim-
ant reactions to key providers; and

(11) A program of systematic, onsite
reviews of key providers that will in-
clude annual onsite reviews of such
providers when claimants are present
for examinations. This provision does
not contemplate that such reviews will
involve participation in the actual ex-
aminations but, rather, offer an oppor-
tunity to talk with claimants at the
provider’s site before and after the ex-
amination and to review the provider’s
overall operation.

(g) The State agencies will cooperate
with us when we conduct monitoring
activities in connection with their
oversight management of their con-
sultative examination programs.

[66 FR 36967, Aug. 1, 1991, as amended at 65
FR 11880, Mar. 7, 2000; 71 FR 16459, Mar. 31,
2006; 75 FR 32846, June 10, 2010; 76 FR 24810,
May 3, 2011]

§416.920

PROCEDURES TO MONITOR THE
CONSULTATIVE EXAMINATION

§416.919t Consultative
oversight.

examination

(a) We will ensure that referrals for
consultative examinations and pur-
chases of consultative examinations
are made in accordance with our poli-
cies. We will also monitor both the re-
ferral processes and the product of the
consultative examinations obtained.
This monitoring may include reviews
by independent medical specialists
under direct contract with SSA.

(b) Through our regional offices, we
will undertake periodic comprehensive
reviews of each State agency to evalu-
ate each State’s management of the
consultative examination process. The
review will involve visits to key pro-
viders, with State staff participating,
including a program physician when
the visit will deal with medical tech-
niques or judgment, or factors that go
to the core of medical professionalism.

(c) We will also perform ongoing spe-
cial management studies of the quality
of consultative examinations pur-
chased from key providers and other
sources and the appropriateness of the
examinations authorized.

[66 FR 36968, Aug. 1, 1991]
EVALUATION OF DISABILITY

§416.920 Evaluation of disability of
adults, in general.

(a) General—(1) Purpose of this section.
This section explains the five-step se-
quential evaluation process we use to
decide whether you are disabled, as de-
fined in §416.905.

(2) Applicability of these rules. These
rules apply to you if you are age 18 or
older and you file an application for
Supplemental Security Income dis-
ability benefits.

(3) Evidence considered. We will con-
sider all evidence in your case record
when we make a determination or deci-
sion whether you are disabled. See
§416.920Db.

(4) The five-step sequential evaluation
process. The sequential evaluation proc-
ess is a series of five ‘‘steps’ that we
follow in a set order. See paragraph (h)
of this section for an exception to this
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rule. If we can find that you are dis-
abled or not disabled at a step, we
make our determination or decision
and we do not go on to the next step. If
we cannot find that you are disabled or
not disabled at a step, we go on to the
next step. Before we go from step three
to step four, we assess your residual
functional capacity. (See paragraph (e)
of this section.) We use this residual
functional capacity assessment at both
step four and at step five when we
evaluate your claim at these steps.
These are the five steps we follow:

(i) At the first step, we consider your
work activity, if any. If you are doing
substantial gainful activity, we will
find that you are not disabled. (See
paragraph (b) of this section.)

(ii) At the second step, we consider
the medical severity of your impair-
ment(s). If you do not have a severe
medically determinable physical or
mental impairment that meets the du-
ration requirement in §416.909, or a
combination of impairments that is se-
vere and meets the duration require-
ment, we will find that you are not dis-
abled. (See paragraph (c) of this sec-
tion.)

(iii) At the third step, we also con-
sider the medical severity of your im-
pairment(s). If you have an impair-
ment(s) that meets or equals one of our
listings in appendix 1 to subpart P of
part 404 of this chapter and meets the
duration requirement, we will find that
you are disabled. (See paragraph (d) of
this section.)

(iv) At the fourth step, we consider
our assessment of your residual func-
tional capacity and your past relevant
work. If you can still do your past rel-
evant work, we will find that you are
not disabled. See paragraphs (f) and (h)
of this section and §416.960(b).

(v) At the fifth and last step, we con-
sider our assessment of your residual
functional capacity and your age, edu-
cation, and work experience to see if
you can make an adjustment to other
work. If you can make an adjustment
to other work, we will find that you
are not disabled. If you cannot make
an adjustment to other work, we will
find that you are disabled. See para-
graphs (g) and (h) of this section and
§416.960(c).
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(5) When you are already receiving dis-
ability benefits. If you are already re-
ceiving disability benefits, we will use
a different sequential evaluation proc-
ess to decide whether you continue to
be disabled. We explain this process in
§416.994(b)(5).

(b) If you are working. If you are
working and the work you are doing is
substantial gainful activity, we will
find that you are not disabled regard-
less of your medical condition or your
age, education, and work experience.

(c) You must have a severe impairment.
If you do not have any impairment or
combination of impairments which sig-
nificantly limits your physical or men-
tal ability to do basic work activities,
we will find that you do not have a se-
vere impairment and are, therefore,
not disabled. We will not consider your
age, education, and work experience.

(d) When your impairment(s) meets or
equals a listed impairment in appendix 1.
If you have an impairment(s) which
meets the duration requirement and is
listed in appendix 1 or is equal to a list-
ed impairment(s), we will find you dis-
abled without considering your age,
education, and work experience.

(e) When your impairment(s) does not
meet or equal a listed impairment. If your
impairment(s) does not meet or equal a
listed impairment, we will assess and
make a finding about your residual
functional capacity based on all the
relevant medical and other evidence in
your case record, as explained in
§416.945. (See paragraph (g)(2) of this
section and §416.962 for an exception to
this rule.) We use our residual func-
tional capacity assessment at the
fourth step of the sequential evalua-
tion process to determine if you can do
your past relevant work (paragraph (f)
of this section) and at the fifth step of
the sequential evaluation process (if
the evaluation proceeds to this step) to
determine if you can adjust to other
work (paragraph (g) of this section).

(f) Your impairment(s) must prevent you
from doing your past relevant work. If we
cannot make a determination or deci-
sion at the first three steps of the se-
quential evaluation process, we will
compare our residual functional capac-
ity assessment, which we made under
paragraph (e) of this section, with the
physical and mental demands of your
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past relevant work. See paragraph (h)
of this section and §416.960(b). If you
can still do this kind of work, we will
find that you are not disabled.

(g) Your impairment(s) must prevent
you from making an adjustment to any
other work. (1) If we find that you can-
not do your past relevant work because
you have a severe impairment(s) (or
you do not have any past relevant
work), we will consider the same resid-
ual functional capacity assessment we
made under paragraph (e) of this sec-
tion, together with your vocational
factors (your age, education, and work
experience) to determine if you can
make an adjustment to other work.
(See §416.960(c).) If you can make an ad-
justment to other work, we will find
you not disabled. If you cannot, we will
find you disabled.

(2) We use different rules if you meet
one of the two special medical-voca-
tional profiles described in §416.962. If
you meet one of those profiles, we will
find that you cannot make an adjust-
ment to other work, and that you are
disabled.

(h) Expedited process. If we do not find
you disabled at the third step, and we
do not have sufficient evidence about
your past relevant work to make a
finding at the fourth step, we may pro-
ceed to the fifth step of the sequential
evaluation process. If we find that you
can adjust to other work based solely
on your age, education, and the same
residual functional capacity assess-
ment we made under paragraph (e) of
this section, we will find that you are
not disabled and will not make a find-
ing about whether you can do your past
relevant work at the fourth step. If we
find that you may be unable to adjust
to other work or if §416.962 may apply,
we will assess your claim at the fourth
step and make a finding about whether
you can perform your past relevant
work. See paragraph (g) of this section
and §416.960(c).

[60 FR 8728, Mar. 5, 1985; 50 FR 19164, May 7,
1985, as amended at 56 FR 5554, Feb. 11, 1991;
56 FR 36968, Aug. 1, 1991; 65 FR 80308, Dec. 21,
2000; 68 FR 51164, Aug. 26, 2003; 77 FR 10656,
Feb. 23, 2012; 77 FR 43495, July 25, 2012]

§416.920a
§416.920a Evaluation of mental im-
pairments.

(a) General. The steps outlined in
§§416.920 and 416.924 apply to the eval-
uation of physical and mental impair-
ments. In addition, when we evaluate
the severity of mental impairments for
adults (persons age 18 and over) and in
persons under age 18 when Part A of
the Listing of Impairments is used, we
must follow a special technique at each
level in the administrative review
process. We describe this special tech-
nique in paragraphs (b) through (e) of
this section. Using this technique helps
us:

(1) Identify the need for additional
evidence to determine impairment se-
verity;

(2) Consider and evaluate functional
consequences of the mental disorder(s)
relevant to your ability to work; and

(3) Organize and present our findings
in a clear, concise, and consistent man-
ner.

(b) Use of the technique. (1) Under the
special technique, we must first evalu-
ate your pertinent symptoms, signs,
and laboratory findings to determine
whether you have a medically deter-
minable mental impairment(s). See
§416.908 for more information about
what is needed to show a medically de-
terminable impairment. If we deter-
mine that you have a medically deter-
minable mental impairment(s), we
must specify the symptoms, signs, and
laboratory findings that substantiate
the presence of the impairment(s) and
document our findings in accordance
with paragraph (e) of this section.

(2) We must then rate the degree of
functional limitation resulting from
the impairment(s) in accordance with
paragraph (c) of this section and record
our findings as set out in paragraph (e)
of this section.

(c) Rating the degree of functional limi-
tation. (1) Assessment of functional
limitations is a complex and highly in-
dividualized process that requires us to
consider multiple issues and all rel-
evant evidence to obtain a longitudinal
picture of your overall degree of func-
tional limitation. We will consider all
relevant and available clinical signs
and laboratory findings, the effects of
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your symptoms, and how your func-
tioning may be affected by factors in-
cluding, but not limited to, chronic
mental disorders, structured settings,
medication, and other treatment.

(2) We will rate the degree of your
functional limitation based on the ex-
tent to which your impairment(s)
interferes with your ability to function
independently, appropriately, effec-
tively, and on a sustained basis. Thus,
we will consider such factors as the
quality and level of your overall func-
tional performance, any episodic limi-
tations, the amount of supervision or
assistance you require, and the set-
tings in which you are able to function.
See 12.00C through 12.00H of the Listing
of Impairments in appendix 1 to sub-
part P of part 404 of this chapter for
more information about the factors we
consider when we rate the degree of
your functional limitation.

(3) We have identified four broad
functional areas in which we will rate
the degree of your functional limita-
tion: Activities of daily living; social
functioning; concentration, persist-
ence, or pace; and episodes of decom-
pensation. See 12.00C of the Listing of
Impairments.

(4) When we rate the degree of limita-
tion in the first three functional areas
(activities of daily living; social func-
tioning; and concentration, persist-
ence, or pace), we will use the following
five-point scale: None, mild, moderate,
marked, and extreme. When we rate
the degree of limitation in the fourth
functional area (episodes of decom-
pensation), we will use the following
four-point scale: None, one or two,
three, four or more. The last point on
each scale represents a degree of limi-
tation that is incompatible with the
ability to do any gainful activity.

(d) Use of the technique to evaluate
mental impairments. After we rate the
degree of functional limitation result-
ing from your impairment(s), we will
determine the severity of your mental
impairment(s).

(1) If we rate the degree of your limi-
tation in the first three functional
areas as ‘‘none’” or ‘“‘mild” and ‘‘none”
in the fourth area, we will generally
conclude that your impairment(s) is
not severe, unless the evidence other-
wise indicates that there is more than
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a minimal limitation in your ability to
do basic work activities (see §416.921).

(2) If your mental impairment(s) is
severe, we must then determine if it
meets or is equivalent in severity to a
listed mental disorder. We do this by
comparing the medical findings about
your impairment(s) and the rating of
the degree of functional limitation to
the criteria of the appropriate listed
mental disorder. We will record the
presence or absence of the criteria and
the rating of the degree of functional
limitation on a standard document at
the initial and reconsideration levels of
the administrative review process, or
in the decision at the administrative
law judge hearing and Appeals Council
levels (in cases in which the Appeals
Council issues a decision). See para-
graph (e) of this section.

(3) If we find that you have a severe
mental impairment(s) that neither
meets nor is equivalent in severity to
any listing, we will then assess your re-
sidual functional capacity.

(e) Documenting application of the
technique. At the initial and reconsider-
ation levels of the administrative re-
view process, we will complete a stand-
ard document to record how we applied
the technique. At the administrative
law judge hearing and Appeals Council
levels (in cases in which the Appeals
Council issues a decision), we will doc-
ument application of the technique in
the decision. The following rules apply:

(1) When a State agency medical or
psychological consultant makes the de-
termination together with a State
agency disability examiner at the ini-
tial or reconsideration level of the ad-
ministrative review process as provided
in §416.1015(c)(1) of this part, the State
agency medical or psychological con-
sultant has overall responsibility for
assessing medical severity. A State
agency disability examiner may assist
in preparing the standard document.
However, our medical or psychological
consultant must review and sign the
document to attest that it is complete
and that he or she is responsible for its
content, including the findings of fact
and any discussion of supporting evi-
dence.

(2) When a State agency disability
examiner makes the determination
alone as provided in §416.1015(c)(3), the
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State agency disability examiner has
overall responsibility for assessing
medical severity and for completing
and signing the standard document.

(3) When a disability hearing officer
makes a reconsideration determination
as provided in §416.1015(c)(4), the deter-
mination must document application
of the technique, incorporating the dis-
ability hearing officer’s pertinent find-
ings and conclusions based on this
technique.

(4) At the administrative law judge
hearing and Appeals Council levels, the
written decision must incorporate the
pertinent findings and conclusions
based on the technique. The decision
must show the significant history, in-
cluding examination and laboratory
findings, and the functional limitations
that were considered in reaching a con-
clusion about the severity of the men-
tal impairment(s). The decision must
include a specific finding as to the de-
gree of limitation in each of the func-
tional areas described in paragraph (c)
of this section.

(5) If the administrative law judge re-

quires the services of a medical expert
to assist in applying the technique but
such services are unavailable, the ad-
ministrative law judge may return the
case to the State agency or the appro-
priate Federal component, using the
rules in §416.1441 of this part, for com-
pletion of the standard document. If,
after reviewing the case file and com-
pleting the standard document, the
State agency or Federal component
concludes that a determination favor-
able to you is warranted, it will process
the case using the rules found in
§416.1441(d) or (e) of this part. If, after
reviewing the case file and completing
the standard document, the State
agency or Federal component con-
cludes that a determination favorable
to you is not warranted, it will send
the completed standard document and
the case to the administrative law
judge for further proceedings and a de-
cision.
[66 FR 50782, Aug. 21, 2000; 65 FR 60584, Oct.
12, 2000, as amended at 71 FR 16459, Mar. 31,
2006; 75 FR 62682, Oct. 13, 2010; 76 FR 24810,
May 3, 2011]

§416.920b

§416.920b How we consider evidence.

After we review all of the evidence
relevant to your claim, including med-
ical opinions (see §416.927), we make
findings about what the evidence
shows. In some situations, we may not
be able to make these findings because
the evidence in your case record is in-
sufficient or inconsistent. We consider
evidence to be insufficient when it does
not contain all the information we
need to make our determination or de-
cision. We consider evidence to be in-
consistent when it conflicts with other
evidence, contains an internal conflict,
is ambiguous, or when the medical evi-
dence does not appear to be based on
medically acceptable clinical or lab-
oratory diagnostic techniques. If the
evidence in your case record is insuffi-
cient or inconsistent, we may need to
take additional actions, as we explain
in paragraphs (b) and (c) of this sec-
tion.

(a) If all of the evidence we receive,
including all medical opinion(s), is con-
sistent and there is sufficient evidence
for us to determine whether you are
disabled, we will make our determina-
tion or decision based on that evidence.

(b) If any of the evidence in your case
record, including any medical opin-
ion(s), is inconsistent, we will weigh
the relevant evidence and see whether
we can determine whether you are dis-
abled based on the evidence we have.

(c) If the evidence is consistent but
we have insufficient evidence to deter-
mine whether you are disabled, or if
after weighing the evidence we deter-
mine we cannot reach a conclusion
about whether you are disabled, we will
determine the best way to resolve the
inconsistency or insufficiency. The ac-
tion(s) we take will depend on the na-
ture of the inconsistency or insuffi-
ciency. We will try to resolve the in-
consistency or insufficiency by taking
any one or more of the actions listed in
paragraphs (c)(1) through (c)(4) of this
section. We might not take all of the
actions listed below. We will consider
any additional evidence we receive to-
gether with the evidence we already
have.

(1) We may recontact your treating
physician, psychologist, or other med-
ical source. We may choose not to seek
additional evidence or -clarification
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from a medical source if we know from
experience that the source either can-
not or will not provide the necessary
evidence. If we obtain medical evidence
over the telephone, we will send the
telephone report to the source for re-
view, signature, and return;

(2) We may request additional exist-
ing records (see §416.912);

(3) We may ask you to undergo a con-
sultative examination at our expense
(see §§416.917 through 416.919t); or

(4) We may ask you or others for
more information.

(d) When there are inconsistencies in
the evidence that we cannot resolve or
when, despite efforts to obtain addi-
tional evidence, the evidence is insuffi-
cient to determine whether you are dis-
abled, we will make a determination or
decision based on the evidence we have.

[77 FR 10656, Feb. 23, 2012]

§416.921 What we mean by a not se-
vere impairment(s) in an adult.

(a) Non-severe impairment(s). An im-
pairment or combination of impair-
ments is not severe if it does not sig-
nificantly limit your physical or men-
tal ability to do basic work activities.

(b) Basic work activities. When we talk
about basic work activities, we mean
the abilities and aptitudes necessary to
do most jobs. Examples of these in-
clude—

(1) Physical functions such as walk-
ing, standing, sitting, lifting, pushing,

pulling, reaching, carrying, or han-
dling;

(2) Capacities for seeing, hearing, and
speaking;

(3) Understanding, carrying out, and
remembering simple instructions;

(4) Use of judgment;

(5) Responding appropriately to su-
pervision, co-workers and usual work
situations; and

(6) Dealing with changes in a routine
work setting.

[60 FR 8729, Mar. 5, 1985, as amended at 56 FR
5554, Feb. 11, 1991]

§416.922 When you have two or more
unrelated impairments—initial
claims.

(a) Unrelated severe impairments. We
cannot combine two or more unrelated
severe impairments to meet the 12-
month duration test. If you have a se-
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vere impairment(s) and then develop
another unrelated severe impair-
ment(s) but neither one is expected to
last for 12 months, we cannot find you
disabled, even though the two impair-

ments in combination 1last for 12
months.
(b) Concurrent impairments. If you

have two or more concurrent impair-
ments which, when considered in com-
bination, are severe, we must also de-
termine whether the combined effect of
your impairments can be expected to
continue to be severe for 12 months. If
one or more of your impairments im-
proves or is expected to improve within
12 months, so that the combined effect
of your remaining impairments is no
longer severe, we will find that you do
not meet the 12-month duration test.

[50 FR 8729, Mar. 5, 1985]

§416.923 Multiple impairments.

In determining whether your phys-
ical or mental impairment or impair-
ments are of a sufficient medical sever-
ity that such impairment or impair-
ments could be the basis of eligibility
under the law, we will consider the
combined effect of all of your impair-
ments without regard to whether any
such impairment, if considered sepa-
rately, would be of sufficient severity.
If we do find a medically severe com-
bination of impairments, the combined
impact of the impairments will be con-
sidered throughout the disability de-
termination process. If we do not find
that you have a medically severe com-
bination of impairments, we will deter-
mine that you are not disabled (see
§§416.920 and 416.924).

[50 FR 8729, Mar. 5, 1985, as amended at 56 FR
5554, Feb. 11, 1991]

§416.924 How we determine disability
for children.

(a) Steps in evaluating disability. We
consider all relevant evidence in your
case record when we make a deter-
mination or decision whether you are
disabled. If you allege more than one
impairment, we will evaluate all the
impairments for which we have evi-
dence. Thus, we will consider the com-
bined effects of all your impairments
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upon your overall health and func-
tioning. We will also evaluate any limi-
tations in your functioning that result
from your symptoms, including pain
(see §416.929). We will also consider all
of the relevant factors in §§416.924a and
416.924b whenever we assess your func-
tioning at any step of this process. We
follow a set order to determine whether
you are disabled. If you are doing sub-
stantial gainful activity, we will deter-
mine that you are not disabled and not
review your claim further. If you are
not doing substantial gainful activity,
we will consider your physical or men-
tal impairment(s) first to see if you
have an impairment or combination of
impairments that is severe. If your im-
pairment(s) is not severe, we will deter-
mine that you are not disabled and not
review your claim further. If your im-
pairment(s) is severe, we will review
your claim further to see if you have
an impairment(s) that meets, medi-
cally equals, or functionally equals the
listings. If you have such an impair-
ment(s), and it meets the duration re-
quirement, we will find that you are
disabled. If you do not have such an
impairment(s), or if it does not meet
the duration requirement, we will find
that you are not disabled.

(b) If you are working. If you are
working and the work you are doing is
substantial gainful activity, we will
find that you are not disabled regard-
less of your medical condition or age,
education, or work experience. (For our
rules on how we decide whether you are
engaging in substantial gainful activ-
ity, see §§416.971 through 416.976.)

(¢) You must have a medically deter-
minable impairment(s) that is severe. If
you do not have a medically deter-
minable impairment, or your impair-
ment(s) is a slight abnormality or a
combination of slight abnormalities
that causes no more than minimal
functional limitations, we will find
that you do not have a severe impair-
ment(s) and are, therefore, not dis-
abled.

(d) Your impairment(s) must meet, medi-
cally equal, or functionally equal the list-
ings. An impairment(s) causes marked
and severe functional limitations if it
meets or medically equals the severity
of a set of criteria for an impairment in

§416.924

the listings, or if it functionally equals
the listings.

(1) Therefore, if you have an impair-
ment(s) that meets or medically equals
the requirements of a listing or that
functionally equals the listings, and
that meets the duration requirement,
we will find you disabled.

(2) If your impairment(s) does not
meet the duration requirement, or does
not meet, medically equal, or function-
ally equal the listings, we will find
that you are not disabled.

(e) Other rules. We explain other rules
for evaluating impairments at all steps
of this process in §§416.924a, 416.924b,
and 416.929. We explain our rules for de-
ciding whether an impairment(s) meets
a listing in §416.925. Our rules for how
we decide whether an impairment(s)
medically equals a listing are in
§416.926. Our rules for deciding whether
an impairment(s) functionally equals
the listings are in §416.926a.

(f) If you attain age 18 after you file
your disability application but before we
make a determination or decision. For the
period during which you are under age
18, we will use the rules in this section.
For the period starting with the day
you attain age 18, we will use the dis-
ability rules we use for adults who file
new claims, in §416.920.

(g) How we will explain our findings.
When we make a determination or de-
cision whether you are disabled under
this section or whether your disability
continues under §416.994a, we will indi-
cate our findings at each step of the se-
quential evaluation process as we ex-
plain in this paragraph. At the initial
and reconsideration levels of the ad-
ministrative review process, State
agency medical and psychological con-
sultants will indicate their findings in
writing in a manner that we prescribe.
The State agency medical or psycho-
logical consultant (see §416.1016) or
other designee of the Commissioner has
overall responsibility for completing
the prescribed writing and must sign
the prescribed writing to attest that it
is complete, including the findings of
fact and any discussion of supporting
evidence. Disability hearing officers,
administrative law judges and the ad-
ministrative appeals judges on the Ap-
peals Council (when the Appeals Coun-
cil makes a decision) will indicate
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their findings at each step of the se-
quential evaluation process in their de-
terminations or decisions. In claims
adjudicated under the procedures in
part 405 of this chapter, administrative
law judges will also indicate their find-
ings at each step of the sequential eval-
uation process in their decisions.

[68 FR 47577, Sept. 9, 1993, as amended at 62
FR 6421, Feb. 11, 1997; 656 FR 54778, Sept. 11,
2000; 71 FR 16460, Mar. 31, 2006; 76 FR 24811,
May 3, 2011; 76 FR 41687, July 15, 2011]

§416.924a Considerations in
mining disability for children.

(a) Basic considerations. We consider
all relevant information (i.e., evidence)
in your case record. The evidence in
your case record may include informa-
tion from medical sources, such as
your pediatrician, other physician, psy-
chologist, or qualified speech-language
pathologist; other medical sources not
listed in §416.913(a), such as physical,
occupational, and rehabilitation thera-
pists; and nonmedical sources, such as
your parents, teachers, and other peo-
ple who know you.

(1) Medical evidence—(i) General. Med-
ical evidence of your impairment(s)
must describe symptoms, signs, and
laboratory findings. The medical evi-
dence may include, but is not limited
to, formal testing that provides infor-
mation about your development or
functioning in terms of standard devi-
ations, percentiles, percentages of
delay, or age or grade equivalents. It
may also include opinions from med-
ical sources about the nature and se-
verity of your impairments. (See
§416.927.)

(ii) Test scores. We consider all of the
relevant information in your -case
record and will not consider any single
piece of evidence in isolation. There-
fore, we will not rely on test scores
alone when we decide whether you are
disabled. (See §416.926a(e) for more in-
formation about how we consider test
scores.)

(iii) Medical sources. Medical sources
will report their findings and observa-
tions on clinical examination and the
results of any formal testing. A med-
ical source’s report should note and re-
solve any material inconsistencies be-
tween formal test results, other med-
ical findings, and your usual func-

deter-
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tioning. Whenever possible and appro-
priate, the interpretation of findings
by the medical source should reflect
consideration of information from your
parents or other people who know you,
including your teachers and therapists.
When a medical source has accepted
and relied on such information to reach
a diagnosis, we may consider this infor-
mation to be a clinical sign, as defined
in §416.928(b).

(2) Information from other people.
Every child is unique, so the effects of
your impairment(s) on your func-
tioning may be very different from the
effects the same impairment(s) might
have on another child. Therefore,
whenever possible and appropriate, we
will try to get information from people
who can tell us about the effects of
your impairment(s) on your activities
and how you function on a day-to-day
basis. These other people may include,
but are not limited to:

(i) Your parents and other caregivers.
Your parents and other caregivers can
be important sources of information
because they usually see you every
day. In addition to your parents, other
caregivers may include a childcare pro-
vider who takes care of you while your
parent(s) works or an adult who looks
after you in a before-or after-school
program.

(ii) Early intervention and preschool
programs. If you have been identified
for early intervention services (in your
home or elsewhere) because of your im-
pairment(s), or if you attend a pre-
school program (e.g., Headstart or a
public school kindergarten for children
with special needs), these programs are
also important sources of information
about your functioning. We will ask for
reports from the agency and individ-
uals who provide you with services or
from your teachers about how you
typically function compared to other
children your age who do not have im-
pairments.

(iii) School. If you go to school, we
will ask for information from your
teachers and other school personnel
about how you are functioning there on
a day-to-day basis compared to other
children your age who do not have im-
pairments. We will ask for any reports
that the school may have that show
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the results of formal testing or that de-
scribe any special education instruc-
tion or services, including home-based
instruction, or any accommodations
provided in a regular classroom.

(b) Factors we consider when we evalu-
ate the effects of your impairment(s) on
your functioning—(1) General. We must
consider your functioning when we de-
cide whether your impairment(s) is
‘“‘severe” and when we decide whether
your impairment(s) functionally equals
the listings. We will also consider your
functioning when we decide whether
your impairment(s) meets or medically
equals a listing if the listing we are
considering includes functioning
among its criteria.

(2) Factors we consider when we evalu-
ate your functioning. Your limitations
in functioning must result from your
medically determinable impairment(s).
The information we get from your med-
ical and nonmedical sources can help
us understand how your impairment(s)
affects your functioning. We will also
consider any factors that are relevant
to how you function when we evaluate
your impairment or combination of im-
pairments. For example, your symp-
toms (such as pain, fatigue, decreased
energy, or anxiety) may limit your
functioning. (See §416.929.) We explain
some other factors we may consider
when we evaluate your functioning in
paragraphs (b)(3)—-(b)(9) of this section.

(3) How your functioning compares to
the functioning of children your age who
do mnot have impairments—(i) General.
When we evaluate your functioning, we
will look at whether you do the things
that other children your age typically
do or whether you have limitations and
restrictions because of your medically
determinable impairment(s). We will
also look at how well you do the activi-
ties and how much help you need from
your family, teachers, or others. Infor-
mation about what you can and cannot
do, and how you function on a day-to-
day basis at home, school, and in the
community, allows us to compare your
activities to the activities of children
your age who do not have impairments.

(ii) How we will consider reports of
your functioning. When we consider the
evidence in your case record about the
quality of your activities, we will con-
sider the standards used by the person

§416.924a

who gave us the information. We will
also consider the characteristics of the
group to whom you are being com-
pared. For example, if the way you do
your classwork is compared to other
children in a special education class,
we will consider that you are being
compared to children who do have im-
pairments.

(4) Combined effects of multiple impair-
ments. If you have more than one im-
pairment, we will sometimes be able to
decide that you have a ‘‘severe’” im-
pairment or an impairment that meets,
medically equals, or functionally
equals the listings by looking at each
of your impairments separately. When
we cannot, we will look comprehen-
sively at the combined effects of your
impairments on your day-to-day func-
tioning instead of considering the limi-
tations resulting from each impair-
ment separately. (See §§416.923 and
416.926a(c) for more information about
how we will consider the interactive
and cumulative effects of your impair-
ments on your functioning.)

(6) How well you can initiate, sustain,
and complete your activities, including
the amount of help or adaptations you
need, and the effects of structured or sup-
portive settings—(i) Initiating, sustaining,
and completing activities. We will con-
sider how effectively you function by
examining how independently you are
able to initiate, sustain, and complete
your activities despite your impair-
ment(s), compared to other children
your age who do not have impairments.
We will consider:

(A) The range of activities you do;

(B) Your ability to do them independ-
ently, including any prompting you
may need to begin, carry through, and
complete your activities;

(C) The pace at which you do your ac-
tivities;

(D) How much effort you need to
make to do your activities; and

(E) How long you are able to sustain
your activities.

(ii) Extra help. We will consider how
independently you are able to function
compared to other children your age
who do not have impairments. We will
consider whether you need help from
other people, or whether you need spe-
cial equipment, devices, or medications
to perform your day-to-day activities.
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For example, we may consider how
much supervision you need to keep
from hurting yourself, how much help
you need every day to get dressed or, if
you are an infant, how long it takes for
your parents or other caregivers to
feed you. We recognize that children
are often able to do things and com-
plete tasks when given help, but may
not be able to do these same things by
themselves. Therefore, we will consider
how much extra help you need, what
special equipment or devices you use,
and the medications you take that en-
able you to participate in activities
like other children your age who do not
have impairments.

(iii) Adaptations. We will consider the
nature and extent of any adaptations
that you use to enable you to function.
Such adaptations may include assistive
devices or appliances. Some adapta-
tions may enable you to function nor-
mally or almost normally (e.g., eye-
glasses). Others may increase your
functioning, even though you may still
have functional Ilimitations (e.g.,
ankle-foot orthoses, hand or foot
splints, and specially adapted or cus-
tom-made tools, utensils, or devices for
self-care activities such as bathing,
feeding, toileting, and dressing). When
we evaluate your functioning with an
adaptation, we will consider the degree
to which the adaptation enables you to
function compared to other children
your age who do not have impairments,
your ability to use the adaptation ef-
fectively on a sustained basis, and any
functional limitations that neverthe-
less persist.

(iv) Structured or supportive settings.
(A) If you have a serious impair-
ment(s), you may spend some or all of
your time in a structured or supportive
setting, beyond what a child who does
not have an impairment typically
needs.

(B) A structured or supportive set-
ting may be your own home in which
family members or other people (e.g.,
visiting nurses or home health work-
ers) make adjustments to accommo-
date your impairment(s). A structured
or supportive setting may also be your
classroom at school, whether it is a
regular classroom in which you are ac-
commodated or a special classroom. It
may also be a residential facility or
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school where you live for a period of
time.

(C) A structured or supportive set-
ting may minimize signs and symp-
toms of your impairment(s) and help to
improve your functioning while you
are in it, but your signs, symptoms,
and functional limitations may worsen
outside this type of setting. Therefore,
we will consider your need for a struc-
tured setting and the degree of limita-
tion in functioning you have or would
have outside the structured setting.
Even if you are able to function ade-
quately in the structured or supportive
setting, we must consider how you
function in other settings and whether
you would continue to function at an
adequate level without the structured
or supportive setting.

(D) If you have a chronic impair-
ment(s), you may have your activities
structured in such a way as to mini-
mize stress and reduce the symptoms
or signs of your impairment(s). You
may continue to have persistent pain,
fatigue, decreased energy, or other
symptoms or signs, although at a less-
er level of severity. We will consider
whether you are more limited in your
functioning than your symptoms and
signs would indicate.

(BE) Therefore, if your symptoms or
signs are controlled or reduced in a
structured setting, we will consider
how well you are functioning in the
setting and the nature of the setting in
which you are functioning (e.g., home
or a special class); the amount of help
you need from your parents, teachers,
or others to function as well as you do;
adjustments you make to structure
your environment; and how you would
function without the structured or sup-
portive setting.

(6) Unusual settings. Children may
function differently in unfamiliar or
one-to-one settings than they do in
their usual settings at home, at school,
in childcare or in the community. You
may appear more or less impaired on a
single examination (such as a consult-
ative examination) than indicated by
the information covering a longer pe-
riod. Therefore, we will apply the guid-
ance in paragraph (b)(56) of this section
when we consider how you function in
an unusual or one-to-one situation. We
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will look at your performance in a spe-
cial situation and at your typical day-
to-day functioning in routine situa-
tions. We will not draw inferences
about your functioning in other situa-
tions based only on how you function
in a one-to-one, new, or unusual situa-
tion.

(7T) Early intervention and school pro-
grams—(i) General. If you are a very
young child who has been identified for
early intervention services, or if you
attend school (including preschool),
the records of people who know you or
who have examined you are important
sources of information about your im-
pairment(s) and its effects on your
functioning. Records from physicians,
teachers and school psychologists, or
physical, occupational, or speech-lan-
guage therapists are examples of what
we will consider. If you receive early
intervention services or go to school or
preschool, we will consider this infor-
mation when it is relevant and avail-
able to us.

(ii) School evidence. If you go to
school or preschool, we will ask your
teacher(s) about your performance in
your activities throughout your school
day. We will consider all the evidence
we receive from your school, including
teacher questionnaires, teacher check-
lists, group achievement testing, and
report cards.

(iii) Early intervention and special edu-
cation programs. If you have received a
comprehensive assessment for early
intervention services or special edu-
cation services, we will consider infor-
mation used by the assessment team to
make its recommendations. We will
consider the information in your Indi-
vidualized Family Service Plan, your
Individualized Education Program, or
your plan for transition services to
help us understand your functioning.
We will examine the goals and objec-
tives of your plan or program as fur-
ther indicators of your functioning, as
well as statements regarding related
services, supplementary aids, program
modifications, and other accommoda-
tions recommended to help you func-
tion, together with the other relevant
information in your case record.

(iv) Special education or accommoda-
tions. We will consider the fact that
you attend school, that you may be
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placed in a special education setting,
or that you receive accommodations
because of your impairments along
with the other information in your
case record. The fact that you attend
school does not mean that you are not
disabled. The fact that you do or do not
receive special education services does
not, in itself, establish your actual lim-
itations or abilities. Children are
placed in special education settings, or
are included in regular classrooms
(with or without accommodation), for
many reasons that may or may not be
related to the level of their impair-
ments. For example, you may receive
one-to-one assistance from an aide
throughout the day in a regular class-
room, or be placed in a special class-
room. We will consider the cir-
cumstances of your school attendance,
such as your ability to function in a
regular classroom or preschool setting
with children your age who do not have
impairments. Similarly, we will con-
sider that good performance in a spe-
cial education setting does not mean
that you are functioning at the same
level as other children your age who do
not have impairments.

(v) Attendance and participation. We
will also consider factors affecting
your ability to participate in your edu-
cation program. You may be unable to
participate on a regular basis because
of the chronic or episodic nature of
your impairment(s) or your need for
therapy or treatment. If you have more
than one impairment, we will look at
whether the effects of your impair-
ments taken together make you unable
to participate on a regular basis. We
will consider how your temporary re-
moval or absence from the program af-
fects your ability to function compared
to other children your age who do not
have impairments.

(8) The impact of chronic illness and
limitations that interfere with your activi-
ties over time. If you have a chronic im-
pairment(s) that is characterized by
episodes of exacerbation (worsening)
and remission (improvement), we will
consider the frequency and severity of
your episodes of exacerbation as fac-
tors that may be limiting your func-
tioning. Your level of functioning may
vary considerably over time. Proper
evaluation of your ability to function
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in any domain requires us to take into
account any variations in your level of
functioning to determine the impact of
your chronic illness on your ability to
function over time. If you require fre-
quent treatment, we will consider it as
explained in paragraph (b)(9)(ii) of this
section.

(9) The effects of treatment (including
medications and other treatment). We will
evaluate the effects of your treatment
to determine its effect on your func-
tioning in your particular case.

(1) Effects of medications. We will con-
sider the effects of medication on your
symptoms, signs, laboratory findings,
and functioning. Although medications
may control the most obvious mani-
festations of your impairment(s), they
may or may not affect the functional
limitations imposed by your impair-
ment(s). If your symptoms or signs are
reduced by medications, we will con-
sider:

(A) Any of your functional limita-
tions that may nevertheless persist,
even if there is improvement from the
medications;

(B) Whether your medications create
any side effects that cause or con-
tribute to your functional limitations;

(C) The frequency of your need for
medication;

(D) Changes in your medication or
the way your medication is prescribed;
and

(E) Any evidence over time of how
medication helps or does not help you
to function compared to other children
your age who do not have impairments.

(ii) Other treatment. We will also con-
sider the level and frequency of treat-
ment other than medications that you
get for your impairment(s). You may
need frequent and ongoing therapy
from one or more medical sources to
maintain or improve your functional
status. (Examples of therapy include
occupational, physical, or speech and
language therapy, nursing or home
health services, psychotherapy, or psy-
chosocial counseling.) Frequent ther-
apy, although intended to improve
your functioning in some ways, may
also interfere with your functioning in
other ways. Therefore, we will consider
the frequency of any therapy you must
have, and how long you have received
or will need it. We will also consider

20 CFR Ch. lll (4-1-15 Edition)

whether the therapy interferes with
your participation in activities typical
of other children your age who do not
have impairments, such as attending
school or classes and socializing with
your peers. If you must frequently in-
terrupt your activities at school or at
home for therapy, we will consider
whether these interruptions interfere
with your functioning. We will also
consider the length and frequency of
your hospitalizations.

(iii) Treatment and intervention, in
general. With treatment or interven-
tion, you may not only have your
symptoms or signs reduced, but may
also maintain, return to, or achieve a
level of functioning that is not dis-
abling. Treatment or intervention may
prevent, eliminate, or reduce func-
tional limitations.

[65 FR 54779, Sept. 11, 2000]

§416.924b Age as a factor of evaluation
in the sequential evaluation process
for children.

(a) General. In this section, we ex-
plain how we consider age when we de-
cide whether you are disabled. Your
age may or may not be a factor in our
determination whether your impair-
ment(s) meets or medically equals a
listing, depending on the listing we use
for comparison. However, your age is
an important factor when we decide
whether your impairment(s) is severe
(see §416.924(c)) and whether it func-
tionally equals the listings (see
§416.926a). Except in the case of certain
premature infants, as described in
paragraph (b) of this section, age
means chronological age.

(1) When we determine whether you
have an impairment or combination of
impairments that is severe, we will
compare your functioning to that of
children your age who do not have im-
pairments.

(2) When we determine whether your
impairment(s) meets a listing, we may
or may not need to consider your age.
The listings describe impairments that
we consider of such significance that
they are presumed to cause marked
and severe functional limitations.

(i) If the listing appropriate for eval-
uating your impairment is divided into
specific age categories, we will evalu-
ate your impairment according to your
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age when we decide whether your im-
pairment meets that listing.

(ii) If the listing appropriate for eval-
uating your impairment does not in-
clude specific age categories, we will
decide whether your impairment meets
the listing without giving consider-
ation to your age.

(3) When we compare an unlisted im-
pairment or a combination of impair-
ments with the listings to determine
whether it medically equals the sever-
ity of a listing, the way we consider
your age will depend on the listing we
use for comparison. We will use the
same principles for considering your
age as in paragraphs (a)(2)(i) and
(a)(2)(ii) of this section; that is, we will
consider your age only if we are com-
paring your impairment(s) to a listing
that includes specific age categories.

(4) We will also consider your age and
whether it affects your ability to be
tested. If your impairment(s) is not
amenable to formal testing because of
your age, we will consider all informa-
tion in your case record that helps us
decide whether you are disabled. We
will consider other generally accept-
able methods consistent with the pre-
vailing state of medical knowledge and
clinical practice that will help us
evaluate the existence and severity of
your impairment(s).

(b) Correcting chronological age of pre-
mature infants. We generally use chron-
ological age (that is, a child’s age
based on birth date) when we decide
whether, or the extent to which, a
physical or mental impairment or com-
bination of impairments causes func-
tional limitations. However, if you
were born prematurely, we may con-
sider you to be younger than your
chronological age. When we evaluate
the development or linear growth of a
child born prematurely, we may use a
‘“‘corrected” chronological age; that is,
the chronological age adjusted by a pe-
riod of gestational prematurity. We
consider an infant born at less than 37
weeks’ gestation to be born pre-
maturely.

(1) We apply a corrected chrono-
logical age in these situations—

(i) When we evaluate developmental
delay in premature children until the
child’s prematurity is no longer a rel-
evant factor; generally no later than
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about chronological age 2 (see para-
graph (b)(2) of this section);

(ii) When we evaluate an impairment
of linear growth, such as under the list-
ings in §100.00 in appendix 1 of subpart
P of part 404 of this chapter, until the
child is 12 months old. In this situa-
tion, we refer to neonatal growth
charts which have been developed to
evaluate growth in premature infants
(see paragraph (b)(2) of this section).

(2) We compute a corrected chrono-
logical age as follows—

(i) If you have not attained age 1, we
will correct your chronological age. We
compute the corrected chronological
age by subtracting the number of
weeks of prematurity (i.e., the dif-
ference between 40 weeks of full-term
gestation and the number of actual
weeks of gestation) from your chrono-
logical age. The result is your cor-
rected chronological age.

(ii) If you are over age 1, have a de-
velopmental delay, and prematurity is
still a relevant factor in your case
(generally, no later than about chrono-
logical age 2), we will decide whether
to correct your chronological age. Our
decision will be based on our judgment
and all the facts of your case. If we de-
cide to correct your chronological age,
we may correct it by subtracting the
full number of weeks of prematurity or
a lesser number of weeks. We will also
decide not to correct your chrono-
logical age if we can determine from
the evidence that your developmental
delay is the result of your medically
determinable impairment(s) and is not
attributable to your prematurity.

(3) Notwithstanding the provisions in
paragraph (b)(1) of this section, we will
not compute a corrected chronological
age if the medical evidence shows that
your treating source or other medical
source has already taken your pre-
maturity into consideration in his or
her assessment of your development.
Also, we will not compute a corrected
chronological age when we find you
disabled using the examples of func-
tional equivalence based on low birth
weight in §416.926a(m)(6) or (7).

[656 FR 54778, Sept. 11, 2000, as amended at 72
FR 59431, Oct. 19, 2007]
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MEDICAL CONSIDERATIONS

§416.925 Listing of Impairments in ap-
pendix 1 of subpart P of part 404 of
this chapter.

(a) What is the purpose of the Listing of
Impairments? The Listing of Impair-
ments (the listings) is in appendix 1 of
subpart P of part 404 of this chapter.
For adults, it describes for each of the
major body systems impairments that
we consider to be severe enough to pre-
vent an individual from doing any
gainful activity, regardless of his or
her age, education, or work experience.
For children, it describes impairments
that cause marked and severe func-
tional limitations.

(b) How is appendix 1 organized? There
are two parts in appendix 1:

(1) Part A contains criteria that apply
to individuals age 18 and over. We may
also use part A for individuals who are
under age 18 if the disease processes
have a similar effect on adults and
children.

(2)(i) Part B contains criteria that
apply only to individuals who are
under age 18; we never use the listings
in part B to evaluate individuals who
are age 18 or older. In evaluating dis-
ability for a person under age 18, we
use part B first. If the criteria in part
B do not apply, we may use the criteria
in part A when those criteria give ap-
propriate consideration to the effects
of the impairment(s) in children. To
the extent possible, we number the pro-
visions in part B to maintain a rela-
tionship with their counterparts in
part A.

(ii) Although the severity criteria in
part B of the listings are expressed in
different ways for different impair-
ments, ‘listing-level severity’ gen-
erally means the level of severity de-
scribed in §416.926a(a); that is,
“marked” limitations in two domains
of functioning or an ‘“‘extreme” limita-
tion in one domain. (See §416.926a(e) for
the definitions of the terms marked and
extreme as they apply to children.)
Therefore, in general, a child’s impair-
ment(s) is of ‘‘listing-level severity’ if
it causes marked limitations in two do-
mains of functioning or an extreme
limitation in one. However, when we
decide whether your impairment(s)
meets the requirements of a listing, we
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will decide that your impairment is of
“listing-level severity’’ even if it does
not result in marked limitations in two
domains of functioning, or an extreme
limitation in one, if the listing that we
apply does not require such limitations
to establish that an impairment(s) is
disabling.

(c) How do we use the listings? (1) Most
body system sections in parts A and B
of appendix 1 are in two parts: an intro-
duction, followed by the specific list-
ings.

(2) The introduction to each body
system contains information relevant
to the use of the listings in that body
system; for example, examples of com-
mon impairments in the body system
and definitions used in the listings for
that body system. We may also include
specific criteria for establishing a diag-
nosis, confirming the existence of an
impairment, or establishing that your
impairment(s) satisfies the criteria of a
particular listing in the body system.
Even if we do not include specific cri-
teria for establishing a diagnosis or
confirming the existence of your im-
pairment, you must still show that you
have a severe medically determinable
impairment(s), as defined in §§416.908,
416.920(c), and 416.924(c).

(3) In most cases, the specific listings
follow the introduction in each body
system, after the heading, Category of
Impairments. Within each listing, we
specify the objective medical and other
findings needed to satisfy the criteria
of that listing. We will find that your
impairment(s) meets the requirements
of a listing when it satisfies all of the
criteria of that listing, including any
relevant criteria in the introduction,
and meets the duration requirement
(see §416.909).

(4) Most of the listed impairments
are permanent or expected to result in
death. For some listings, we state a
specific period of time for which your
impairment(s) will meet the listing.
For all others, the evidence must show
that your impairment(s) has lasted or
can be expected to last for a contin-
uous period of at least 12 months.

(5) If your impairment(s) does not
meet the criteria of a listing, it can
medically equal the criteria of a listing.
We explain our rules for medical
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equivalence in §416.926. We use the list-
ings only to find that you are disabled
or still disabled. If your impairment(s)
does not meet or medically equal the
criteria of a listing, we may find that
you are disabled or still disabled at a
later step in the sequential evaluation
process.

(d) Can your impairment(s) meet a list-
ing based only on a diagnosis? No. Your
impairment(s) cannot meet the criteria
of a listing based only on a diagnosis.
To meet the requirements of a listing,
you must have a medically deter-
minable impairment(s) that satisfies
all of the criteria of the listing.

(e) How do we consider your symptoms
when we determine whether your impair-
ment(s) meets a listing? Some listed im-
pairments include symptoms, such as
pain, as criteria. Section 416.929(d)(2)
explains how we consider your symp-
toms when your symptoms are in-
cluded as criteria in a listing.

[71 FR 10430, Mar. 1, 2006, as amended at 76
FR 19698, Apr. 8, 2011]

§416.926 Medical equivalence
adults and children.

(a) What is medical equivalence? Your
impairment(s) is medically equivalent
to a listed impairment in appendix 1 of
subpart P of part 404 of this chapter if
it is at least equal in severity and du-
ration to the criteria of any listed im-
pairment.

(b) How do we determine medical
equivalence? We can find medical
equivalence in three ways.

(1)) If you have an impairment that
is described in the Listing of Impair-
ments in appendix 1 of subpart P of
part 404 of this chapter, but—

(A) You do not exhibit one or more of
the findings specified in the particular
listing, or

(B) You exhibit all of the findings,
but one or more of the findings is not
as severe as specified in the particular
listing,

(ii) We will find that your impair-
ment is medically equivalent to that
listing if you have other findings re-
lated to your impairment that are at
least of equal medical significance to
the required criteria.

(2) If you have an impairment(s) that
is not described in the Listing of Im-
pairments in appendix 1 of subpart P of

for
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part 404 of this chapter, we will com-
pare your findings with those for close-
ly analogous listed impairments. If the
findings related to your impairment(s)
are at least of equal medical signifi-
cance to those of a listed impairment,
we will find that your impairment(s) is
medically equivalent to the analogous
listing.

(3) If you have a combination of im-
pairments, no one of which meets a
listing described in the Listing of Im-
pairments in appendix 1 of subpart P of
part 404 of this chapter (see
§416.925(c)(3)), we will compare your
findings with those for closely analo-
gous listed impairments. If the findings
related to your impairments are at
least of equal medical significance to
those of a listed impairment, we will
find that your combination of impair-
ments is medically equivalent to that
listing.

(4) Section 416.929(d)(3) explains how
we consider your symptoms, such as
pain, when we make findings about
medical equivalence.

(c) What evidence do we consider when
we determine if your impairment(s) medi-
cally equals a listing? When we deter-
mine if your impairment medically
equals a listing, we consider all evi-
dence in your case record about your
impairment(s) and its effects on you
that is relevant to this finding. We do
not consider your vocational factors of
age, education, and work experience
(see, for example, §416.960(c)(1)). We
also consider the opinion given by one
or more medical or psychological con-
sultants designated by the Commis-
sioner. (See §416.1016.)

(d) Who is a designated medical or psy-
chological consultant? A medical or psy-
chological consultant designated by
the Commissioner includes any med-
ical or psychological consultant em-
ployed or engaged to make medical
judgments by the Social Security Ad-
ministration, the Railroad Retirement
Board, or a State agency authorized to
make disability determinations. A
medical consultant must be an accept-
able medical source identified in
§416.913(a)(1) or (a)(3) through (a)(5). A
psychological consultant used in cases
where there is evidence of a mental im-
pairment must be a qualified psycholo-
gist. (See §416.1016 for limitations on
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what medical consultants who are not
physicians can evaluate and the quali-
fications we consider necessary for a
psychologist to be a consultant.)

(e) Who is responsible for determining
medical equivalence? In cases where the
State agency or other designee of the
Commissioner makes the initial or re-
consideration disability determination,
a State agency medical or psycho-
logical consultant or other designee of
the Commissioner (see §416.1016 of this
part) has the overall responsibility for
determining medical equivalence. For
cases in the disability hearing process
or otherwise decided by a disability
hearing officer, the responsibility for
determining medical equivalence rests
with either the disability hearing offi-
cer or, if the disability hearing officer’s
reconsideration determination is
changed under §416.1418 of this part,
with the Associate Commissioner for
Disability Programs or his or her dele-
gate. For cases at the administrative
law judge or Appeals Council level, the
responsibility for deciding medical
equivalence rests with the administra-
tive law judge or Appeals Council.

[45 FR 55621, Aug. 20, 1980, as amended at 52
FR 33928, Sept. 9, 1987; 56 FR 5561, Feb. 11,
1991; 62 FR 6424, Feb. 11, 1997; 62 FR 13538,
Mar. 21, 1997; 65 FR 34959, June 1, 2000; 71 FR
10431, Mar. 1, 2006; 71 FR 16460, Mar. 31, 2006;
76 FR 24811, May 3, 2011]

§416.926a Functional equivalence for
children.

(a) General. If you have a severe im-
pairment or combination of impair-
ments that does not meet or medically
equal any listing, we will decide wheth-
er it results in limitations that func-
tionally equal the listings. By ‘‘func-
tionally equal the listings,” we mean
that your impairment(s) must be of
listing-level severity; i.e., it must re-
sult in ‘“‘marked” limitations in two
domains of functioning or an ‘‘ex-
treme’’ limitation in one domain, as
explained in this section. We will as-
sess the functional limitations caused
by your impairment(s); i.e., what you
cannot do, have difficulty doing, need
help doing, or are restricted from doing
because of your impairment(s). When
we make a finding regarding functional
equivalence, we will assess the inter-
active and cumulative effects of all of
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the impairments for which we have evi-
dence, including any impairments you
have that are not ‘‘severe.” (See
§416.924(c).) When we assess your func-
tional limitations, we will consider all
the relevant factors in §§416.924a,
416.924b, and 416.929 including, but not
limited to:

(1) How well you can initiate and sus-
tain activities, how much extra help
you need, and the effects of structured
or supportive settings (see
§416.924a(b)(5));

(2) How you function in school (see
§416.924a(b)(7)); and

(3) The effects of your medications or
other treatment (see §416.924a(b)(9)).

(b) How we will consider your func-
tioning. We will look at the informa-
tion we have in your case record about
how your functioning is affected during
all of your activities when we decide
whether your impairment or combina-
tion of impairments functionally
equals the listings. Your activities are
everything you do at home, at school,
and in your community. We will look
at how appropriately, effectively, and
independently you perform your activi-
ties compared to the performance of
other children your age who do not
have impairments.

(1) We will consider how you function
in your activities in terms of six do-
mains. These domains are broad areas
of functioning intended to capture all
of what a child can or cannot do. In
paragraphs (g) through (1), we describe
each domain in general terms. For
most of the domains, we also provide
examples of activities that illustrate
the typical functioning of children in
different age groups. For all of the do-
mains, we also provide examples of
limitations within the domains. How-
ever, we recognize that there is a range
of development and functioning, and
that not all children within an age cat-
egory are expected to be able to do all
of the activities in the examples of typ-
ical functioning. We also recognize
that limitations of any of the activities
in the examples do not necessarily
mean that a child has a ‘“‘marked’” or
“‘extreme’ limitation, as defined in
paragraph (e) of this section. The do-
mains we use are:

(i) Acquiring and using information;

(ii) Attending and completing tasks;
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(iii) Interacting and relating with
others;

(iv) Moving about and manipulating
objects;

(v) Caring for yourself; and,

(vi) Health and physical well-being.

(2) When we evaluate your ability to
function in each domain, we will ask
for and consider information that will
help us answer the following questions
about whether your impairment(s) af-
fects your functioning and whether
your activities are typical of other
children your age who do not have im-
pairments.

(1) What activities are you able to
perform?

(i1) What activities are you not able
to perform?

(iii) Which of your activities are lim-
ited or restricted compared to other
children your age who do not have im-
pairments?

(iv) Where do you have difficulty
with your activities-at home, in
childcare, at school, or in the commu-
nity?

(v) Do you have difficulty independ-
ently initiating, sustaining, or com-
pleting activities?

(vi) What kind of help do you need to
do your activities, how much help do
you need, and how often do you need
it?

(3) We will try to get information
from sources who can tell us about the
effects of your impairment(s) and how
you function. We will ask for informa-
tion from your treating and other med-
ical sources who have seen you and can
give us their medical findings and opin-
ions about your limitations and re-
strictions. We will also ask for infor-
mation from your parents and teach-
ers, and may ask for information from
others who see you often and can de-
scribe your functioning at home, in
childcare, at school, and in your com-
munity. We may also ask you to go to
a consultative examination(s) at our
expense. (See §§416.912-416.919a regard-
ing medical evidence and when we will
purchase a consultative examination.)

(c) The interactive and cumulative ef-
fects of an impairment or multiple impair-
ments. When we evaluate your func-
tioning and decide which domains may
be affected by your impairment(s), we
will look first at your activities and
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your limitations and restrictions. Any
given activity may involve the inte-
grated use of many abilities and skills;
therefore, any single limitation may be
the result of the interactive and cumu-
lative effects of one or more impair-
ments. And any given impairment may
have effects in more than one domain;
therefore, we will evaluate the limita-
tions from your impairment(s) in any
affected domain(s).

(d) How we will decide that your im-
pairment(s) functionally equals the list-
ings. We will decide that your impair-
ment(s) functionally equals the listings
if it is of listing-level severity. Your
impairment(s) is of listing-level sever-
ity if you have ‘“‘marked’” limitations
in two of the domains in paragraph
(b)(1) of this section, or an ‘“‘extreme”’
limitation in one domain. We will not
compare your functioning to the re-
quirements of any specific listing. We
explain what the terms ‘“‘marked” and
“extreme” mean in paragraph (e) of
this section. We explain how we use the
domains in paragraph (f) of this sec-
tion, and describe each domain in para-
graphs (g)-(1). You must also meet the
duration requirement. (See §416.909.)

(e) How we define ‘“‘marked’ and ‘‘ex-
treme’’ limitations—(1) General. (i) When
we decide whether you have a
“marked” or an ‘‘extreme’ limitation,
we will consider your functional limi-
tations resulting from all of your im-
pairments, including their interactive
and cumulative effects. We will con-
sider all the relevant information in
your case record that helps us deter-
mine your functioning, including your
signs, symptoms, and laboratory find-
ings, the descriptions we have about
your functioning from your parents,
teachers, and other people who know
you, and the relevant factors explained
in §§416.924a, 416.924b, and 416.929.

(ii) The medical evidence may in-
clude formal testing that provides in-
formation about your development or
functioning in terms of percentiles,
percentages of delay, or age or grade
equivalents. Standard scores (e.g., per-
centiles) can be converted to standard
deviations. When you have such scores,
we will consider them together with
the information we have about your
functioning to determine whether you
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have a ‘“‘marked” or ‘“‘extreme’ limita-
tion in a domain.

(2) Marked limitation. (i) We will find
that you have a ‘“‘marked” limitation
in a domain when your impairment(s)
interferes seriously with your ability
to independently initiate, sustain, or
complete activities. Your day-to-day
functioning may be seriously limited
when your impairment(s) limits only
one activity or when the interactive
and cumulative effects of your impair-
ment(s) limit several activities.
“Marked” limitation also means a lim-
itation that is ‘“‘more than moderate”
but ‘‘less than extreme.” It is the
equivalent of the functioning we would
expect to find on standardized testing
with scores that are at least two, but
less than three, standard deviations
below the mean.

(i1) If you have not attained age 3, we
will generally find that you have a
“marked” limitation if you are func-
tioning at a level that is more than
one-half but not more than two-thirds
of your chronological age when there
are no standard scores from standard-
ized tests in your case record.

(iii) If you are a child of any age
(birth to the attainment of age 18), we
will find that you have a ‘‘marked”
limitation when you have a valid score
that is two standard deviations or
more below the mean, but less than
three standard deviations, on a com-
prehensive standardized test designed
to measure ability or functioning in
that domain, and your day-to-day func-
tioning in domain-related activities is
consistent with that score. (See para-
graph (e)(4) of this section.)

(iv) For the sixth domain of func-
tioning, ‘“‘Health and physical well-
being,”” we may also consider you to
have a ‘“‘marked’” limitation if you are
frequently ill because of your impair-
ment(s) or have frequent exacerbations
of your impairment(s) that result in
significant, documented symptoms or
signs. For purposes of this domain,
“frequent means that you have epi-
sodes of illness or exacerbations that
occur on an average of 3 times a year,
or once every 4 months, each lasting 2
weeks or more. We may also find that
you have a ‘“‘marked’ limitation if you
have episodes that occur more often
than 3 times in a year or once every 4
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months but do not last for 2 weeks, or
occur less often than an average of 3
times a year or once every 4 months
but last longer than 2 weeks, if the
overall effect (based on the length of
the episode(s) or its frequency) is
equivalent in severity.

(3) Extreme limitation. (i) We will find
that you have an ‘‘extreme’ limitation
in a domain when your impairment(s)
interferes very seriously with your
ability to independently initiate, sus-
tain, or complete activities. Your day-
to-day functioning may be very seri-
ously limited when your impairment(s)
limits only one activity or when the
interactive and cumulative effects of
your impairment(s) limit several ac-
tivities. ‘“‘Extreme’ limitation also
means a limitation that is ‘“more than
marked.” “Extreme’” limitation is the
rating we give to the worst limitations.
However, ‘‘extreme limitation’” does
not necessarily mean a total lack or
loss of ability to function. It is the
equivalent of the functioning we would
expect to find on standardized testing
with scores that are at least three
standard deviations below the mean.

(i1) If you have not attained age 3, we
will generally find that you have an
“extreme’ limitation if you are func-
tioning at a level that is one-half of
your chronological age or less when
there are no standard scores from
standardized tests in your case record.

(iii) If you are a child of any age
(birth to the attainment of age 18), we
will find that you have an ‘“‘extreme”
limitation when you have a valid score
that is three standard deviations or
more below the mean on a comprehen-
sive standardized test designed to
measure ability or functioning in that
domain, and your day-to-day func-
tioning in domain-related activities is
consistent with that score. (See para-
graph (e)(4) of this section.)

(iv) For the sixth domain of func-
tioning, ‘“‘Health and physical well-
being,”” we may also consider you to
have an ‘‘extreme’ limitation if you
are frequently ill because of your im-
pairment(s) or have frequent exacer-
bations of your impairment(s) that re-
sult in significant, documented symp-
toms or signs substantially in excess of
the requirements for showing a
“marked” limitation in paragraph
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(e)(2)(iv) of this section. However, if
you have episodes of illness or exacer-
bations of your impairment(s) that we
would rate as ‘‘extreme’ under this
definition, your impairment(s) should
meet or medically equal the require-
ments of a listing in most cases. See
§§416.925 and 416.926.

(4) How we will consider your test
scores. i) As indicated in
§416.924a(a)(1)(ii), we will not rely on
any test score alone. No single piece of
information taken in isolation can es-
tablish whether you have a ‘“‘marked”
or an ‘‘extreme’” limitation in a do-
main.

(ii) We will consider your test scores
together with the other information we
have about your functioning, including
reports of classroom performance and
the observations of school personnel
and others.

(A) We may find that you have a
“marked’” or ‘‘extreme’ Ilimitation
when you have a test score that is
slightly higher than the level provided
in paragraph (e)(2) or (e)(3) of this sec-
tion, if other information in your case
record shows that your functioning in
day-to-day activities is seriously or
very seriously limited because of your
impairment(s). For example, you may
have IQ scores above the level in para-
graph (e)(2), but other evidence shows
that your impairment(s) causes you to
function in school, home, and the com-
munity far below your expected level of
functioning based on this score.

(B) On the other hand, we may find
that you do not have a ‘“‘marked” or
“extreme” limitation, even if your test
scores are at the level provided in para-
graph (e)(2) or (e)(3) of this section, if
other information in your case record
shows that your functioning in day-to-
day activities is not seriously or very
seriously limited by your impair-
ment(s). For example, you may have a
valid IQ score below the level in para-
graph (e)(2), but other evidence shows
that you have learned to drive a car,
shop independently, and read books
near your expected grade level.

(iii) If there is a material inconsist-
ency between your test scores and
other information in your case record,
we will try to resolve it. The interpre-
tation of the test is primarily the re-
sponsibility of the psychologist or
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other professional who administered
the test. But it is also our responsi-
bility to ensure that the evidence in
your case is complete and consistent or
that any material inconsistencies have
been resolved. Therefore, we will use
the following guidelines when we re-
solve concerns about your test scores:

(A) We may be able to resolve the in-
consistency with the information we
have. We may need to obtain additional
information; e.g., by recontact with
your medical source(s), by purchase of
a consultative examination to provide
further medical information, by recon-
tact with a medical source who pro-
vided a consultative examination, or
by questioning individuals familiar
with your day-to-day functioning.

(B) Generally, we will not rely on a
test score as a measurement of your
functioning within a domain when the
information we have about your func-
tioning is the kind of information typi-
cally used by medical professionals to
determine that the test results are not
the best measure of your day-to-day
functioning. When we do not rely on
test scores, we will explain our reasons
for doing so in your case record or in
our decision.

(f) How we will use the domains to help
us evaluate your functioning. (1) When
we consider whether you have
“marked” or ‘‘extreme’ limitations in
any domain, we examine all the infor-
mation we have in your case record
about how your functioning is limited
because of your impairment(s), and we
compare your functioning to the typ-
ical functioning of children your age
who do not have impairments.

(2) The general descriptions of each
domain in paragraphs (g)-(1) help us de-
cide whether you have limitations in
any given domain and whether these
limitations are ‘‘marked” or ‘ex-
treme.”

(3) The domain descriptions also in-
clude examples of some activities typ-
ical of children in each age group and
some functional limitations that we
may consider. These examples also
help us decide whether you have limi-
tations in a domain because of your
impairment(s). The examples are not
all-inclusive, and we will not require
our adjudicators to develop evidence
about each specific example. When you
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have limitations in a given activity or
activities in the examples, we may or
may not decide that you have a
“marked” or ‘‘extreme’ limitation in
the domain. We will consider the ac-
tivities in which you are limited be-
cause of your impairment(s) and the
extent of your limitations under the
rules in paragraph (e) of this section.
We will also consider all of the rel-
evant provisions of §§416.924a, 416.924b,
and 416.929.

(g) Acquiring and using information. In
this domain, we consider how well you
acquire or learn information, and how
well you use the information you have
learned.

(1) General. (i) Learning and thinking
begin at birth. You learn as you ex-
plore the world through sight, sound,
taste, touch, and smell. As you play,
you acquire concepts and learn that
people, things, and activities have
names. This lets you understand sym-
bols, which prepares you to use lan-
guage for learning. Using the concepts
and symbols you have acquired
through play and learning experiences,
you should be able to learn to read,
write, do arithmetic, and understand
and use new information.

(ii) Thinking is the application or use
of information you have learned. It in-
volves being able to perceive relation-
ships, reason, and make logical
choices. People think in different ways.
When you think in pictures, you may
solve a problem by watching and imi-
tating what another person does. When
you think in words, you may solve a
problem by using language to talk your
way through it. You must also be able
to use language to think about the
world and to understand others and ex-
press yourself; e.g., to follow direc-
tions, ask for information, or explain
something.

(2) Age group descriptors—(i) Newborns
and young infants (birth to attainment of
age 1). At this age, you should show in-
terest in, and explore, your environ-
ment. At first, your actions are ran-
dom; for example, when you acciden-
tally touch the mobile over your crib.
Eventually, your actions should be-
come deliberate and purposeful, as
when you shake noisemaking toys like
a bell or rattle. You should begin to
recognize, and then anticipate, routine
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situations and events, as when you grin
with expectation at the sight of your
stroller. You should also recognize and
gradually attach meaning to everyday
sounds, as when you hear the telephone
or your name. Eventually, you should
recognize and respond to familiar
words, including family names and
what your favorite toys and activities
are called.

(ii) Older infants and toddlers (age 1 to
attainment of age 3). At this age, you
are learning about the world around
you. When you play, you should learn
how objects go together in different
ways. You should learn that by pre-
tending, your actions can represent
real things. This helps you understand
that words represent things, and that
words are simply symbols or names for
toys, people, places, and activities. You
should refer to yourself and things
around you by pointing and eventually
by naming. You should form concepts
and solve simple problems through pur-
poseful experimentation (e.g., taking
toys apart), imitation, constructive
play (e.g., building with blocks), and
pretend play activities. You should
begin to respond to increasingly com-
plex instructions and questions, and to
produce an increasing number of words
and grammatically correct simple sen-
tences and questions.

(iii) Preschool children (age 3 to attain-
ment of age 6). When you are old enough
to go to preschool or kindergarten, you
should begin to learn and use the skills
that will help you to read and write
and do arithmetic when you are older.
For example, listening to stories,
rhyming words, and matching letters
are skills needed for learning to read.
Counting, sorting shapes, and building
with blocks are skills needed to learn
math. Painting, coloring, copying
shapes, and using scissors are some of
the skills needed in learning to write.
Using words to ask questions, give an-
swers, follow directions, describe
things, explain what you mean, and
tell stories allows you to acquire and
share knowledge and experience of the
world around you. All of these are
called ‘‘readiness skills,” and you
should have them by the time you
begin first grade.

(iv) School-age children (age 6 to at-
tainment of age 12). When you are old
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enough to go to elementary and middle
school, you should be able to learn to
read, write, and do math, and discuss
history and science. You will need to
use these skills in academic situations
to demonstrate what you have learned;
e.g., by reading about various subjects
and producing oral and written
projects, solving mathematical prob-
lems, taking achievement tests, doing
group work, and entering into class
discussions. You will also need to use
these skills in daily living situations at
home and in the community (e.g., read-
ing street signs, telling time, and mak-
ing change). You should be able to use
increasingly complex language (vocab-
ulary and grammar) to share informa-
tion and ideas with individuals or
groups, by asking questions and ex-
pressing your own ideas, and by under-
standing and responding to the opin-
ions of others.

(v) Adolescents (age 12 to attainment of
age 18). In middle and high school, you
should continue to demonstrate what
you have learned in academic assign-
ments (e.g., composition, classroom
discussion, and laboratory experi-
ments). You should also be able to use
what you have learned in daily living
situations without assistance (e.g.,
going to the store, using the library,
and using public transportation). You
should be able to comprehend and ex-
press both simple and complex ideas,
using increasingly complex language
(vocabulary and grammar) in learning
and daily living situations (e.g., to ob-
tain and convey information and
ideas). You should also learn to apply
these skills in practical ways that will
help you enter the workplace after you
finish school (e.g., carrying out in-
structions, preparing a job application,
or being interviewed by a potential em-
ployer).

(3) Examples of limited functioning in
acquiring and using information. The fol-
lowing examples describe some limita-
tions we may consider in this domain.
Your limitations may be different from
the ones listed here. Also, the examples
do not necessarily describe a ‘‘marked”
or ‘“‘extreme’” limitation. Whether an
example applies in your case may de-
pend on your age and developmental
stage; e.g., an example below may de-
scribe a limitation in an older child,
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but not a limitation in a younger one.
As in any case, your limitations must
result from your medically deter-
minable impairment(s). However, we
will consider all of the relevant infor-
mation in your case record when we de-
cide whether your medically deter-
minable impairment(s) results in a
“marked” or ‘‘extreme” limitation in
this domain.

(i) You do not demonstrate under-
standing of words about space, size, or
time; e.g., in/under, big/little, morning/
night.

(ii) You cannot rhyme words or the
sounds in words.

(iii) You have difficulty recalling im-
portant things you learnedin school
yesterday.

(iv) You have difficulty solving
mathematics questions or computing
arithmetic answers.

(v) You talk only in short, simple
sentences and have difficulty explain-
ing what you mean.

(h) Attending and completing tasks. In
this domain, we consider how well you
are able to focus and maintain your at-
tention, and how well you begin, carry
through, and finish your activities, in-
cluding the pace at which you perform
activities and the ease with which you
change them.

(1) General. (i) Attention involves reg-
ulating your levels of alertness and ini-
tiating and maintaining concentration.
It involves the ability to filter out dis-
tractions and to remain focused on an
activity or task at a consistent level of
performance. This means focusing long
enough to initiate and complete an ac-
tivity or task, and changing focus once
it is completed. It also means that if
you lose or change your focus in the
middle of a task, you are able to return
to the task without other people hav-
ing to remind you frequently to finish
it.

(ii) Adequate attention is needed to
maintain physical and mental effort
and concentration on an activity or
task. Adequate attention permits you
to think and reflect before starting or
deciding to stop an activity. In other
words, you are able to look ahead and
predict the possible outcomes of your
actions before you act. Focusing your
attention allows you to attempt tasks
at an appropriate pace. It also helps
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you determine the time needed to fin-
ish a task within an appropriate time-
frame.

(2) Age group descriptors—(i) Newborns
and young infants (birth to attainment of
age 1). You should begin at birth to
show sensitivity to your environment
by responding to various stimuli (e.g.,
light, touch, temperature, movement).
Very soon, you should be able to fix
your gaze on a human face. You should
stop your activity when you hear
voices or sounds around you. Next, you
should begin to attend to and follow
various moving objects with your gaze,
including people or toys. You should be
listening to your family’s conversa-
tions for longer and longer periods of
time. Eventually, as you are able to
move around and explore your environ-
ment, you should begin to play with
people and toys for longer periods of
time. You will still want to change ac-
tivities frequently, but your interest in
continuing interaction or a game
should gradually expand.

(ii) Older infants and toddlers (age 1 to
attainment of age 3). At this age, you
should be able to attend to things that
interest you and have adequate atten-
tion to complete some tasks by your-
self. As a toddler, you should dem-
onstrate sustained attention, such as
when looking at picture books, listen-
ing to stories, or building with blocks,
and when helping to put on your
clothes.

(iii) Preschool children (age 3 to attain-
ment of age 6). As a preschooler, you
should be able to pay attention when
you are spoken to directly, sustain at-
tention to your play and learning ac-
tivities, and concentrate on activities
like putting puzzles together or com-
pleting art projects. You should also be
able to focus long enough to do many
more things by yourself, such as get-
ting your clothes together and dressing
yourself, feeding yourself, or putting
away your toys. You should usually be
able to wait your turn and to change
your activity when a caregiver or
teacher says it is time to do something
else.

(iv) School-age children (age 6 to at-
tainment of age 12). When you are of
school age, you should be able to focus
your attention in a variety of situa-
tions in order to follow directions, re-
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member and organize your school ma-
terials, and complete classroom and
homework assignments. You should be
able to concentrate on details and not
make careless mistakes in your work
(beyond what would be expected in
other children your age who do not
have impairments). You should be able
to change your activities or routines
without distracting yourself or others,
and stay on task and in place when ap-
propriate. You should be able to sus-
tain your attention well enough to par-
ticipate in group sports, read by your-
self, and complete family chores. You
should also be able to complete a tran-
sition task (e.g., be ready for the
school bus, change clothes after gym,
change classrooms) without extra re-
minders and accommodation.

(v) Adolescents (age 12 to attainment of
age 18). In your later years of school,
you should be able to pay attention to
increasingly longer presentations and
discussions, maintain your concentra-
tion while reading textbooks, and inde-
pendently plan and complete long-
range academic projects. You should
also be able to organize your materials
and to plan your time in order to com-
plete school tasks and assignments. In
anticipation of entering the workplace,
you should be able to maintain your
attention on a task for extended peri-
ods of time, and not be unduly dis-
tracted by your peers or unduly dis-
tracting to them in a school or work
setting.

(3) Examples of limited functioning in
attending and completing tasks. The fol-
lowing examples describe some limita-
tions we may consider in this domain.
Your limitations may be different from
the ones listed here. Also, the examples
do not necessarily describe a ‘“‘marked”
or ‘“‘extreme” limitation. Whether an
example applies in your case may de-
pend on your age and developmental
stage; e.g., an example below may de-
scribe a limitation in an older child,
but not a limitation in a younger one.
As in any case, your limitations must
result from your medically deter-
minable impairment(s). However, we
will consider all of the relevant infor-
mation in your case record when we de-
cide whether your medically deter-
minable impairment(s) results in a

882



Social Security Administration

“marked” or ‘‘extreme” limitation in
this domain.

(i) You are easily startled, distracted,
or overreactive to sounds, sights,
movements, or touch.

(ii) You are slow to focus on, or fail
to complete activities of interest to
you, e.g., games or art projects.

(iii) You repeatedly become side-
tracked from your activities or you fre-
quently interrupt others.

(iv) You are easily frustrated and
give up on tasks, including ones you
are capable of completing.

(v) You require extra supervision to
keep you engaged in an activity.

(i) Interacting and relating with others.
In this domain, we consider how well
you initiate and sustain emotional con-
nections with others, develop and use
the language of your community, co-
operate with others, comply with rules,
respond to criticism, and respect and
take care of the possessions of others.

(1) General. (i) Interacting means ini-
tiating and responding to exchanges
with other people, for practical or so-
cial purposes. You interact with others
by using facial expressions, gestures,
actions, or words. You may interact
with another person only once, as when
asking a stranger for directions, or
many times, as when describing your
day at school to your parents. You may
interact with people one-at-a-time, as
when you are listening to another stu-
dent in the hallway at school, or in
groups, as when you are playing with
others.

(ii) Relating to other people means
forming intimate relationships with
family members and with friends who
are your age, and sustaining them over
time. You may relate to individuals,
such as your siblings, parents or best
friend, or to groups, such as other chil-
dren in childcare, your friends in
school, teammates in sports activities,
or people in your neighborhood.

(iii) Interacting and relating require
you to respond appropriately to a vari-
ety of emotional and behavioral cues.
You must be able to speak intelligibly
and fluently so that others can under-
stand you; participate in verbal
turntaking and nonverbal exchanges;
consider others’ feelings and points of
view; follow social rules for interaction
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and conversation; and respond to oth-
ers appropriately and meaningfully.

(iv) Your activities at home or school
or in your community may involve
playing, learning, and working coop-
eratively with other children, one-at-a-
time or in groups; joining voluntarily
in activities with the other children in
your school or community; and re-
sponding to persons in authority (e.g.,
your parent, teacher, bus driver, coach,
or employer).

(2) Age group descriptors—(i) Newborns
and young infants (birth to attainment of
age 1). You should begin to form inti-
mate relationships at birth by gradu-
ally responding visually and vocally to
your caregiver(s), through mutual gaze
and vocal exchanges, and by physically
molding your body to the caregiver’s
while being held. You should eventu-
ally initiate give-and-take games (such
as pat-a-cake, peek-a-boo) with your
caregivers, and begin to affect others
through your own purposeful behavior
(e.g., gestures and vocalizations). You
should be able to respond to a variety
of emotions (e.g., facial expressions
and vocal tone changes). You should
begin to develop speech by using vowel
sounds and later consonants, first
alone, and then in babbling.

(ii) Older infants and toddlers (age 1 to
attainment of age 3). At this age, you
are dependent upon your caregivers,
but should begin to separate from
them. You should be able to express
emotions and respond to the feelings of
others. You should begin initiating and
maintaining interactions with adults,
but also show interest in, then play
alongside, and eventually interact with
other children your age. You should be
able to spontaneously communicate
your wishes or needs, first by using
gestures, and eventually by speaking
words clearly enough that people who
know you can understand what you say
most of the time.

(iii) Preschool children (age 3 to attain-
ment of age 6). At this age, you should
be able to socialize with children as
well as adults. You should begin to pre-
fer playmates your own age and start
to develop friendships with children
who are your age. You should be able
to use words instead of actions to ex-
press yourself, and also be better able
to share, show affection, and offer to
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help. You should be able to relate to
caregivers with increasing independ-
ence, choose your own friends, and play
cooperatively with other children, one-
at-a-time or in a group, without con-
tinual adult supervision. You should be
able to initiate and participate in con-
versations, using increasingly complex
vocabulary and grammar, and speaking
clearly enough that both familiar and
unfamiliar listeners can understand
what you say most of the time.

(iv) School-age children (age 6 to at-
tainment of age 12). When you enter
school, you should be able to develop
more lasting friendships with children
who are your age. You should begin to
understand how to work in groups to
create projects and solve problems.
You should have an increasing ability
to understand another’s point of view
and to tolerate differences. You should
be well able to talk to people of all
ages, to share ideas, tell stories, and to
speak in a manner that both familiar
and unfamiliar listeners readily under-
stand.

(v) Adolescents (age 12 to attainment of
age 18). By the time you reach adoles-
cence, you should be able to initiate
and develop friendships with children
who are your age and to relate appro-
priately to other children and adults,
both individually and in groups. You
should begin to be able to solve con-
flicts between yourself and peers or
family members or adults outside your
family. You should recognize that
there are different social rules for you
and your friends and for acquaintances
or adults. You should be able to intel-
ligibly express your feelings, ask for
assistance in getting your needs met,
seek information, describe events, and
tell stories, in all kinds of environ-
ments (e.g., home, classroom, sports,
extra-curricular activities, or part-
time job), and with all types of people
(e.g., parents, siblings, friends, class-
mates, teachers, employers, and
strangers).

(3) Examples of limited functioning in
interacting and relating with others. The
following examples describe some limi-
tations we may consider in this do-
main. Your limitations may be dif-
ferent from the ones listed here. Also,
the examples do not necessarily de-
scribe a ‘‘marked’ or ‘‘extreme’ limi-
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tation. Whether an example applies in
your case may depend on your age and
developmental stage; e.g., an example
below may describe a limitation in an
older child, but not a limitation in a
younger one. As in any case, your limi-
tations must result from your medi-
cally determinable impairment(s).
However, we will consider all of the rel-
evant information in your case record
when we decide whether your medi-
cally determinable impairment(s) re-
sults in a ‘“‘marked’ or ‘‘extreme’’ limi-
tation in this domain.

(i) You do not reach out to be picked
up and held by your caregiver.

(ii) You have no close friends, or your
friends are all older or younger than
you.

(iii) You avoid or withdraw from peo-
ple you know, or you are overly anx-
ious or fearful of meeting new people or
trying new experiences.

(iv) You have difficulty playing
games or sports with rules.

(v) You have difficulty commu-
nicating with others; e.g., in using
verbal and nonverbal skills to express
yourself, carrying on a conversation, or
in asking others for assistance.

(vi) You have difficulty speaking in-
telligibly or with adequate fluency.

(j) Moving about and manipulating ob-
jects. In this domain, we consider how
you move your body from one place to
another and how you move and manip-
ulate things. These are called gross and
fine motor skills.

(1) General. (i) Moving your body in-
volves several different kinds of ac-
tions: Rolling your body; rising or pull-
ing yourself from a sitting to a stand-
ing position; pushing yourself up; rais-
ing your head, arms, and legs, and
twisting your hands and feet; balancing
your weight on your legs and feet;
shifting your weight while sitting or
standing; transferring yourself from
one surface to another; lowering your-
self to or toward the floor as when
bending, kneeling, stooping, or crouch-
ing; moving yourself forward and back-
ward in space as when crawling, walk-
ing, or running, and negotiating dif-
ferent terrains (e.g., curbs, steps, and
hills).

(ii) Moving and manipulating things
involves several different kinds of ac-
tions: Engaging your upper and lower
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body to push, pull, 1lift, or carry objects
from one place to another; controlling
your shoulders, arms, and hands to
hold or transfer objects; coordinating
your eyes and hands to manipulate
small objects or parts of objects.

(iii) These actions require varying
degrees of strength, coordination, dex-
terity, pace, and physical ability to
persist at the task. They also require a
sense of where your body is and how it
moves in space; the integration of sen-
sory input with motor output; and the
capacity to plan, remember, and exe-
cute controlled motor movements.

(2) Age group descriptors—(i) Newborns
and infants (birth to attainment of age 1).
At birth, you should begin to explore
your world by moving your body and
by using your limbs. You should learn
to hold your head up, sit, crawl, and
stand, and sometimes hold onto a sta-
ble object and stand actively for brief
periods. You should begin to practice
your developing eye-hand control by
reaching for objects or picking up
small objects and dropping them into
containers.

(ii) Older infants and toddlers (age 1 to
attainment of age 3). At this age, you
should begin to explore actively a wide
area of your physical environment,
using your body with steadily increas-
ing control and independence from oth-
ers. You should begin to walk and run
without assistance, and climb with in-
creasing skill. You should frequently
try to manipulate small objects and to
use your hands to do or get something
that you want or need. Your improved
motor skills should enable you to play
with small blocks, scribble with cray-
ons, and feed yourself.

(iii) Preschool children (age 3 to attain-
ment of age 6). As a preschooler, you
should be able to walk and run with
ease. Your gross motor skills should let
you climb stairs and playground equip-
ment with little supervision, and let
you play more independently; e.g., you
should be able to swing by yourself and
may start learning to ride a tricycle.
Your fine motor skills should also be
developing. You should be able to com-
plete puzzles easily, string beads, and
build with an assortment of blocks.
You should be showing increasing con-
trol of crayons, markers, and small
pieces in board games, and should be
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able to cut with scissors independently
and manipulate buttons and other fas-
teners.

(iv) School-age children (age 6 to at-
tainment of age 12). As a school-age
child, your developing gross motor
skills should let you move at an effi-
cient pace about your school, home,
and neighborhood. Your increasing
strength and coordination should ex-
pand your ability to enjoy a variety of
physical activities, such as running
and jumping, and throwing, Kkicking,
catching and hitting balls in informal
play or organized sports. Your devel-
oping fine motor skills should enable
you to do things like use many Kkitchen
and household tools independently, use
scissors, and write.

(v) Adolescents (age 12 to attainment of
age 18). As an adolescent, you should be
able to use your motor skills freely and
easily to get about your school, the
neighborhood, and the community. You
should be able to participate in a full
range of individual and group physical
fitness activities. You should show ma-
ture skills in activities requiring eye-
hand coordination, and should have the
fine motor skills needed to write effi-
ciently or type on a keyboard.

(3) Examples of limited functioning in
moving about and manipulating objects.
The following examples describe some
limitations we may consider in this do-
main. Your limitations may be dif-
ferent from the ones listed here. Also,
the examples do not necessarily de-
scribe a ‘‘marked’ or ‘‘extreme’ limi-
tation. Whether an example applies in
your case may depend on your age and
developmental stage; e.g., an example
below may describe a limitation in an
older child, but not a limitation in a
younger one. As in any case, your limi-
tations must result from your medi-
cally determinable impairment(s).
However, we will consider all of the rel-
evant information in your case record
when we decide whether your medi-
cally determinable impairment(s) re-
sults in a ‘“‘marked’ or ‘‘extreme’’ limi-
tation in this domain.

(i) You experience muscle weakness,
joint stiffness, or sensory loss (e.g.,
spasticity, hypotonia, neuropathy, or
paresthesia) that interferes with your
motor activities (e.g., you unintention-
ally drop things).
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(ii) You have trouble climbing up and
down stairs, or have jerky or disorga-
nized locomotion or difficulty with
your balance.

(iii) You have difficulty coordinating
gross motor movements (e.g., bending,
kneeling, crawling, running, jumping
rope, or riding a bike).

(iv) You have difficulty with sequenc-
ing hand or finger movements.

(v) You have difficulty with fine
motor movement (e.g., gripping or
grasping objects).

(vi) You have poor eye-hand coordi-
nation when using a pencil or scissors.

(k) Caring for yourself. In this domain,
we consider how well you maintain a
healthy emotional and physical state,
including how well you get your phys-
ical and emotional wants and needs
met in appropriate ways; how you cope
with stress and changes in your envi-
ronment; and whether you take care of
your own health, possessions, and liv-
ing area.

(1) General. (i) Caring for yourself ef-
fectively, which includes regulating
yourself, depends upon your ability to
respond to changes in your emotions
and the daily demands of your environ-
ment to help yourself and cooperate
with others in taking care of your per-
sonal needs, health and safety. It is
characterized by a sense of independ-
ence and competence. The effort to be-
come independent and competent
should be observable throughout your
childhood.

(ii) Caring for yourself effectively
means becoming increasingly inde-
pendent in making and following your
own decisions. This entails relying on
your own abilities and skills, and dis-
playing consistent judgment about the
consequences of caring for yourself. As
you mature, using and testing your
own judgment helps you develop con-
fidence in your independence and com-
petence. Caring for yourself includes
using your independence and com-
petence to meet your physical needs,
such as feeding, dressing, toileting, and
bathing, appropriately for your age.

(iii) Caring for yourself effectively
requires you to have a basic under-
standing of your body, including its
normal functioning, and of your phys-
ical and emotional needs. To meet
these needs successfully, you must em-
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ploy effective coping strategies, appro-
priate to your age, to identify and reg-
ulate your feelings, thoughts, urges,
and intentions. Such strategies are
based on taking responsibility for get-
ting your needs met in an appropriate
and satisfactory manner.

(iv) Caring for yourself means recog-
nizing when you are ill, following rec-
ommended treatment, taking medica-
tion as prescribed, following safety
rules, responding  to your  cir-
cumstances in safe and appropriate
ways, making decisions that do not en-
danger yourself, and knowing when to
ask for help from others.

(2) Age group descriptors—(i) Newborns
and infants (birth to attainment of age 1.
Your sense of independence and com-
petence begins in being able to recog-
nize your body’s signals (e.g., hunger,
pain, discomfort), to alert your care-
giver to your needs (e.g., by crying),
and to console yourself (e.g., by suck-
ing on your hand) until help comes. As
you mature, your capacity for self-con-
solation should expand to include
rhythmic behaviors (e.g., rocking).
Your need for a sense of competence
also emerges in things you try to do for
yourself, perhaps before you are ready
to do them, as when insisting on put-
ting food in your mouth and refusing
your caregiver’s help.

(ii) Older infants and toddlers (age 1 to
attainment of age 3). As you grow, you
should be trying to do more things for
yourself that increase your sense of
independence and competence in your
environment. You might console your-
self by carrying a favorite blanket with
you everywhere. You should be learn-
ing to cooperate with your caregivers
when they take care of your physical
needs, but you should also want to
show what you can do; e.g., pointing to
the bathroom, pulling off your coat.
You should be experimenting with your
independence by showing some degree
of contrariness (e.g., ‘“No! No!”’) and
identity (e.g., hoarding your toys).

(iii) Preschool children (age 3 to attain-
ment of age 6). You should want to take
care of many of your physical needs by
yourself (e.g., putting on your shoes,
getting a snack), and also want to try
doing some things that you cannot do
fully (e.g., tying your shoes, climbing
on a chair to reach something up high,

886



Social Security Administration

taking a bath). Early in this age range,
it may be easy for you to agree to do
what your caregiver asks. Later, that
may be difficult for you because you
want to do things your way or not at
all. These changes usually mean that
you are more confident about your
ideas and what you are able to do. You
should also begin to understand how to
control behaviors that are not good for
you (e.g., crossing the street without
an adult).

(iv) School-age children (age 6 to at-
tainment of age 12). You should be inde-
pendent in most day-to-day activities
(e.g., dressing yourself, bathing your-
self), although you may still need to be
reminded sometimes to do these rou-
tinely. You should begin to recognize
that you are competent in doing some
activities and that you have difficulty
with others. You should be able to
identify those circumstances when you
feel good about yourself and when you
feel bad. You should begin to develop
understanding of what is right and
wrong, and what is acceptable and un-
acceptable behavior. You should begin
to demonstrate consistent control over
your behavior, and you should be able
to avoid behaviors that are unsafe or
otherwise not good for you. You should
begin to imitate more of the behavior
of adults you know.

(v) Adolescents (age 12 to attainment of
age 18). You should feel more inde-
pendent from others and should be in-
creasingly independent in all of your
day-to-day activities. You may some-
times experience confusion in the way
you feel about yourself. You should
begin to notice significant changes in
your body’s development, and this can
result in anxiety or worrying about
yourself and your body. Sometimes
these worries can make you feel angry
or frustrated. You should begin to dis-
cover appropriate ways to express your
feelings, both good and bad (e.g., keep-
ing a diary to sort out angry feelings
or listening to music to calm yourself
down). You should begin to think seri-
ously about your future plans, and
what you will do when you finish
school.

(3) Examples of limited functioning in
caring for yourself. The following exam-
ples describe some limitations we may
consider in this domain. Your limita-
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tions may be different from the ones
listed here. Also, the examples do not
necessarily describe a ‘“‘marked” or
“extreme” limitation. Whether an ex-
ample applies in your case may depend
on your age and developmental stage;
e.g., an example below may describe a
limitation in an older child, but not a
limitation in a younger one. As in any
case, your limitations must result from
your medically determinable impair-
ment(s). However, we will consider all
of the relevant information in your
case record when we decide whether
your medically determinable impair-
ment(s) results in a ‘“‘marked’ or ‘‘ex-
treme’’ limitation in this domain.

(i) You continue to place non-nutri-
tive or inedible objects in your mouth.

(ii) You often use self-soothing ac-
tivities showing developmental regres-
sion (e.g., thumbsucking, re-chewing
food), or you have restrictive or stereo-
typed mannerisms (e.g., body rocking,
headbanging).

(iii) You do not dress or bathe your-
self appropriately for your age because
you have an impairment(s) that affects
this domain.

(iv) You engage in self-injurious be-
havior (e.g., suicidal thoughts or ac-
tions, self-inflicted injury, or refusal to
take your medication), or you ignore
safety rules.

(v) You do not spontaneously pursue
enjoyable activities or interests.

(vi) You have disturbance in eating
or sleeping patterns.

(1) Health and physical well-being. In
this domain, we consider the cumu-
lative physical effects of physical or
mental impairments and their associ-
ated treatments or therapies on your
functioning that we did not consider in
paragraph (j) of this section. When
your ©physical impairment(s), your
mental impairment(s), or your com-
bination of physical and mental im-
pairments has physical effects that
cause ‘‘extreme’ limitation in your
functioning, you will generally have an
impairment(s) that ‘“‘meets” or ‘“‘medi-
cally equals’ a listing.

(1) A physical or mental disorder may
have physical effects that vary in kind
and intensity, and may make it dif-
ficult for you to perform your activi-
ties independently or effectively. You
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may experience problems such as gen-
eralized weakness, dizziness, shortness
of breath, reduced stamina, fatigue,
psychomotor retardation, allergic reac-
tions, recurrent infection, poor growth,
bladder or bowel incontinence, or local
or generalized pain.

(2) In addition, the medications you
take (e.g., for asthma or depression) or
the treatments you receive (e.g., chem-
otherapy or multiple surgeries) may
have physical effects that also limit
your performance of activities.

(3) Your illness may be chronic with
stable symptoms, or episodic with peri-
ods of worsening and improvement. We
will consider how you function during
periods of worsening and how often and
for how long these periods occur. You
may be medically fragile and need in-
tensive medical care to maintain your
level of health and physical well-being.
In any case, as a result of the illness
itself, the medications or treatment
you receive, or both, you may experi-
ence physical effects that interfere
with your functioning in any or all of
your activities.

(4) Examples of limitations in health
and physical well-being. The following
examples describe some limitations we
may consider in this domain. Your lim-
itations may be different from the ones
listed here. Also, the examples do not
necessarily describe a ‘“‘marked” or
“extreme’ limitation. Whether an ex-
ample applies in your case may depend
on your age and developmental stage;
e.g., an example below may describe a
limitation in an older child, but not a
limitation in a younger one. As in any
case, your limitations must result from
your medically determinable impair-
ment(s). However, we will consider all
of the relevant information in your
case record when we decide whether
your medically determinable impair-
ment(s) results in a ‘“marked” or ‘‘ex-
treme’’ limitation in this domain.

(i) You have generalized symptoms,
such as weakness, dizziness, agitation
(e.g., excitability), lethargy (e.g., fa-
tigue or loss of energy or stamina), or
psychomotor retardation because of
your impairment(s).

(ii) You have somatic complaints re-
lated to your impairments (e.g., seizure
or convulsive activity, headaches, in-
continence, recurrent infections, aller-
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gies, changes in weight or eating hab-
its, stomach discomfort, nausea, head-
aches, or insomnia).

(iii) You have limitations in your
physical functioning because of your
treatment (e.g., chemotherapy, mul-
tiple surgeries, chelation, pulmonary
cleansing, or nebulizer treatments).

(iv) You have exacerbations from one
impairment or a combination of im-
pairments that interfere with your
physical functioning.

(v) You are medically fragile and
need intensive medical care to main-
tain your level of health and physical
well-being.

(m) Examples of impairments that func-
tionally equal the listings. The following
are some examples of impairments and
limitations that functionally equal the
listings. Findings of equivalence based
on the disabling functional limitations
of a child’s impairment(s) are not lim-
ited to the examples in this paragraph,
because these examples do not describe
all possible effects of impairments that
might be found to functionally equal
the listings. As with any disabling im-
pairment, the duration requirement
must also be met (see §§416.909 and
416.924(a)).

(1) Documented need for major organ
transplant (e.g., liver).

(2) Any condition that is disabling at
the time of onset, requiring continuing
surgical management within 12 months
after onset as a life-saving measure or
for salvage or restoration of function,
and such major function is not restored
or is not expected to be restored within
12 months after onset of this condition.

(3) Effective ambulation possible
only with obligatory bilateral upper
limb assistance.

(4) Any physical impairment(s) or
combination of physical and mental
impairments causing complete inabil-
ity to function independently outside
the area of one’s home within age-ap-
propriate norms.

(5) Requirement for 24-hour-a-day su-
pervision for medical (including psy-
chological) reasons.

(6) Infants weighing less than 1200
grams at birth, until attainment of 1
year of age.

(7) Infants weighing at least 1200 but
less than 2000 grams at birth, and who
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are small for gestational age, until at-
tainment of 1 year of age. (Small for ges-
tational age means a birth weight that
is at or more than 2 standard devi-
ations below the mean or that is below
the 3rd growth percentile for the gesta-
tional age of the infant.)

(8) Major congenital organ dysfunc-
tion which could be expected to result
in death within the first year of life
without surgical correction, and the
impairment is expected to be disabling
(because of residual impairment fol-
lowing surgery, or the recovery time
required, or both) until attainment of 1
year of age.

(n) Responsibility for determining func-
tional equivalence. In cases where the
State agency or other designee of the
Commissioner makes the initial or re-
consideration disability determination,
a State agency medical or psycho-
logical consultant or other designee of
the Commissioner (see §416.1016 of this
part) has the overall responsibility for
determining functional equivalence.
For cases in the disability hearing
process or otherwise decided by a dis-
ability hearing officer, the responsi-
bility for determining functional
equivalence rests with either the dis-
ability hearing officer or, if the dis-
ability hearing officer’s reconsider-
ation determination is changed under
§416.1418 of this part, with the Asso-
ciate Commissioner for Disability Pro-
grams or his or her delegate. For cases
at the administrative law judge or Ap-
peals Council level, the responsibility
for deciding functional equivalence
rests with the administrative law judge
or Appeals Council.

[62 FR 6424, Feb. 11, 1997; 62 FR 13538, 13733,
Mar. 21, 1997, as amended at 65 FR 54782,
Sept. 11, 2000; 656 FR 80308, Dec. 21, 2000; 66 FR
58045, Nov. 19, 2001; 71 FR 16460, Mar. 31, 2006;
72 FR 59431, Oct. 19, 2007; 76 FR 24811, May 3,
2011]

§416.927 Evaluating opinion evidence.

(a) General. (1) If you are an adult,
you can only be found disabled if you
are unable to do any substantial gain-
ful activity by reason of any medically
determinable physical or mental im-
pairment which can be expected to re-
sult in death or which has lasted or can
be expected to last for a continuous pe-
riod of not less than 12 months. (See

§416.927

§416.905.) If you are a child, you can be
found disabled only if you have a medi-
cally determinable physical or mental
impairment(s) that causes marked and
severe functional limitations and that
can be expected to result in death or
that has lasted or can be expected to
last for a continuous period of not less
than 12 months. (See §416.906.) Your
impairment must result from anatom-
ical, physiological, or psychological ab-
normalities which are demonstrable by
medically acceptable clinical and lab-
oratory diagnostic techniques. (See
§416.908.)

(2) Evidence that you submit or that
we obtain may contain medical opin-
ions. Medical opinions are statements
from physicians and psychologists or
other acceptable medical sources that
reflect judgments about the nature and
severity of your impairment(s), includ-
ing your symptoms, diagnosis and
prognosis, what you can still do despite
impairment(s), and your physical or
mental restrictions.

(b) How we consider medical opinions.
In determining whether you are dis-
abled, we will always consider the med-
ical opinions in your case record to-
gether with the rest of the relevant
evidence we receive. See §416.920b.

(c) How we weigh medical opinions. Re-
gardless of its source, we will evaluate
every medical opinion we receive. Un-
less we give a treating source’s opinion
controlling weight under paragraph
(c)(2) of this section, we consider all of
the following factors in deciding the
weight we give to any medical opinion.

(1) Examining relationship. Generally,
we give more weight to the opinion of
a source who has examined you than to
the opinion of a source who has not ex-
amined you.

(2) Treatment relationship. Generally,
we give more weight to opinions from
your treating sources, since these
sources are likely to be the medical
professionals most able to provide a de-
tailed, longitudinal picture of your
medical impairment(s) and may bring a
unique perspective to the medical evi-
dence that cannot be obtained from the
objective medical findings alone or
from reports of individual examina-
tions, such as consultative examina-
tions or brief hospitalizations. If we
find that a treating source’s opinion on
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the issue(s) of the nature and severity
of your impairment(s) is well-sup-
ported by medically acceptable clinical
and laboratory diagnostic techniques
and is not inconsistent with the other
substantial evidence in your case
record, we will give it controlling
weight. When we do not give the treat-
ing source’s opinion controlling
weight, we apply the factors listed in
paragraphs (¢)(2)(i) and (¢)(2)(ii) of this
section, as well as the factors in para-
graphs (¢)(3) through (c)(6) of this sec-
tion in determining the weight to give
the opinion. We will always give good
reasons in our notice of determination
or decision for the weight we give your
treating source’s opinion.

(i) Length of the treatment relationship
and the frequency of examination. Gen-
erally, the longer a treating source has
treated you and the more times you
have been seen by a treating source,
the more weight we will give to the
source’s medical opinion. When the
treating source has seen you a number
of times and long enough to have ob-
tained a longitudinal picture of your
impairment, we will give the source’s
opinion more weight than we would
give it if it were from a nontreating
source.

(ii) Nature and extent of the treatment
relationship. Generally, the more
knowledge a treating source has about
your impairment(s) the more weight
we will give to the source’s medical
opinion. We will look at the treatment
the source has provided and at the
kinds and extent of examinations and
testing the source has performed or or-
dered from specialists and independent
laboratories. For example, if your oph-
thalmologist notices that you have
complained of neck pain during your
eye examinations, we will consider his
or her opinion with respect to your
neck pain, but we will give it less
weight than that of another physician
who has treated you for the neck pain.
When the treating source has reason-
able knowledge of your impairment(s),
we will give the source’s opinion more
weight than we would give it if it were
from a nontreating source.

(3) Supportability. The more a medical
source presents relevant evidence to
support an opinion, particularly med-
ical signs and laboratory findings, the
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more weight we will give that opinion.
The better an explanation a source pro-
vides for an opinion, the more weight
we will give that opinion. Further-
more, because nonexamining sources
have no examining or treating rela-
tionship with you, the weight we will
give their opinions will depend on the
degree to which they provide sup-
porting explanations for their opinions.
We will evaluate the degree to which
these opinions consider all of the perti-
nent evidence in your claim, including
opinions of treating and other exam-
ining sources.

(4) Consistency. Generally, the more
consistent an opinion is with the
record as a whole, the more weight we
will give to that opinion.

(5) Specialization. We generally give
more weight to the opinion of a spe-
cialist about medical issues related to
his or her area of specialty than to the
opinion of a source who is not a spe-
cialist.

(6) Other factors. When we consider
how much weight to give to a medical
opinion, we will also consider any fac-
tors you or others bring to our atten-
tion, or of which we are aware, which
tend to support or contradict the opin-
ion. For example, the amount of under-
standing of our disability programs and
their evidentiary requirements that an
acceptable medical source has, regard-
less of the source of that under-
standing, and the extent to which an
acceptable medical source is familiar
with the other information in your
case record are relevant factors that
we will consider in deciding the weight
to give to a medical opinion.

(d) Medical source opinions on issues
reserved to the Commissioner. Opinions
on some issues, such as the examples
that follow, are not medical opinions,
as described in paragraph (a)(2) of this
section, but are, instead, opinions on
issues reserved to the Commissioner
because they are administrative find-
ings that are dispositive of a case; i.e.,
that would direct the determination or
decision of disability.

(1) Opinions that you are disabled. We
are responsible for making the deter-
mination or decision about whether
you meet the statutory definition of
disability. In so doing, we review all of
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the medical findings and other evi-
dence that support a medical source’s
statement that you are disabled. A
statement by a medical source that
you are ‘‘disabled” or ‘‘unable to
work’ does not mean that we will de-
termine that you are disabled.

(2) Other opinions on issues reserved to
the Commissioner. We use medical
sources, including your treating
source, to provide evidence, including
opinions, on the nature and severity of
your impairment(s). Although we con-
sider opinions from medical sources on
issues such as whether your impair-
ment(s) meets or equals the require-
ments of any impairment(s) in the
Listing of Impairments in appendix 1
to subpart P of part 404 of this chapter,
your residual functional capacity (see
§§416.945 and 416.946), or the application
of vocational factors, the final respon-
sibility for deciding these issues is re-
served to the Commissioner.

(3) We will not give any special sig-
nificance to the source of an opinion on
issues reserved to the Commissioner
described in paragraphs (d)(1) and (d)(2)
of this section.

(e) Opinions of moneramining sources.
We consider all evidence from non-
examining sources to be opinion evi-
dence. When we consider the opinions
of nonexamining sources, we apply the
rules in paragraphs (a) through (d) of
this section. In addition, the following
rules apply to State agency medical
and psychological consultants, other
program physicians and psychologists,
and medical experts we consult in con-
nection with administrative law judge
hearings and Appeals Council review:

(1) In claims adjudicated by the State
agency, a State agency medical or psy-
chological consultant may make the
determination of disability together
with a State agency disability exam-
iner or provide one or more medical
opinions to a State agency disability
examiner when the disability examiner
makes the initial or reconsideration
determination alone (See §416.1015(c) of
this part). The following rules apply:

(i) When a State agency medical or
psychological consultant makes the de-
termination together with a State
agency disability examiner at the ini-
tial or reconsideration level of the ad-
ministrative review process as provided

§416.927

in §416.1015(c)(1), he or she will consider
the evidence in your case record and
make findings of fact about the med-
ical issues, including, but not limited
to, the existence and severity of your
impairment(s), the existence and sever-
ity of your symptoms, whether your
impairment(s) meets or medically
equals the requirements for any im-
pairment listed in appendix 1 to sub-
part P of part 404 of this chapter, and
your residual functional capacity.
These administrative findings of fact
are based on the evidence in your case
but are not in themselves evidence at
the level of the administrative review
process at which they are made.

(ii) When a State agency disability
examiner makes the initial determina-
tion alone as provided in §416.1015(c)(3),
he or she may obtain the opinion of a
State agency medical or psychological
consultant about one or more of the
medical issues listed in paragraph
(e)(1)(i) of this section. In these cases,
the State agency disability examiner
will consider the opinion of the State
agency medical or psychological con-
sultant as opinion evidence and weigh
this evidence using the relevant factors
in paragraphs (a) through (e) of this
section.

(iii) When a State agency disability
examiner makes a reconsideration de-
termination alone as provided in
§416.1015(c)(3), he or she will consider
findings made by a State agency med-
ical or psychological consultant at the
initial level of the administrative re-
view process and any opinions provided
by such consultants at the initial and
reconsideration levels as opinion evi-
dence and weigh this evidence using
the relevant factors in paragraphs (a)
through (e) of this section.

(2) Administrative law judges are re-
sponsible for reviewing the evidence
and making findings of fact and conclu-
sions of law. They will consider opin-
ions of State agency medical or psy-
chological consultants, other program
physicians and psychologists, and med-
ical experts as follows:

(i) Administrative law judges are not
bound by any findings made by State
agency medical or psychological con-
sultants, or other program physicians
or psychologists. State agency medical
and psychological consultants and
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other program physicians, psycholo-
gists, and other medical specialists are
highly qualified physicians, psycholo-
gists, and other medical specialists
who are also experts in Social Security
disability evaluation. Therefore, ad-
ministrative law judges must consider
findings and other opinions of State
agency medical and psychological con-
sultants and other program physicians,
psychologists, and other medical spe-
cialists as opinion evidence, except for
the ultimate determination about
whether you are disabled (see
§416.912(b)(8)).

(ii) When an administrative law
judge considers findings of a State
agency medical or psychological con-
sultant or other program physician,
psychologist, or other medical spe-
cialist, the administrative law judge
will evaluate the findings using the rel-
evant factors in paragraphs (a) through
(d) of this section, such as the consult-
ant’s medical specialty and expertise
in our rules, the supporting evidence in
the case record, supporting expla-
nations the medical or psychological
consultant provides, and any other fac-
tors relevant to the weighing of the
opinions. Unless a treating source’s
opinion is given controlling weight, the
administrative law judge must explain
in the decision the weight given to the
opinions of a State agency medical or
psychological consultant or other pro-
gram physician, psychologist, or other
medical specialist, as the administra-
tive law judge must do for any opinions
from treating sources, mnontreating
sources, and other nonexamining
sources who do not work for us.

(iii) Administrative law judges may
also ask for and consider opinions from
medical experts on the nature and se-
verity of your impairment(s) and on
whether your impairment(s) equals the
requirements of any impairment listed
in appendix 1 to subpart P of part 404 of
this chapter. When administrative law
judges consider these opinions, they
will evaluate them using the rules in
paragraphs (a) through (d) of this sec-
tion.

(3) When the Appeals Council makes
a decision, it will follow the same rules

20 CFR Ch. lll (4-1-15 Edition)

for considering opinion evidence as ad-
ministrative law judges follow.

[66 FR 36968, Aug. 1, 1991, as amended at 62
FR 6428, Feb. 11, 1997; 62 FR 13538, Mar. 21,
1997; 62 FR 38454, July 18, 1997, 656 FR 11880,
Mar. 7, 2000; 71 FR 16460, Mar. 31, 2006; 75 FR
62683, Oct. 13, 2010; 76 FR 24811, May 3, 2011;
77 FR 10657, Feb. 23, 2012; 77 FR 43495, July 25,
2012]

§416.928 Symptoms, signs, and labora-
tory findings.

(a) Symptoms are your own descrip-
tion of your physical or mental impair-
ment. If you are a child under age 18
and are unable to adequately describe
your symptom(s), we will accept as a
statement of this symptom(s) the de-
scription given by the person who is
most familiar with you, such as a par-
ent, other relative, or guardian. Your
statements (or those of another person)
alone, however, are not enough to es-
tablish that there is a physical or men-
tal impairment.

(b) Signs are anatomical, physio-
logical, or psychological abnormalities
which can be observed, apart from your
statements (symptoms). Signs must be
shown by medically acceptable clinical
diagnostic  techniques. Psychiatric
signs are medically demonstrable phe-
nomena that indicate specific psycho-
logical abnormalities, e.g., abnormali-
ties of behavior, mood, thought, mem-
ory, orientation, development, or per-
ception. They must also be shown by
observable facts that can be medically
described and evaluated.

(c) Laboratory findings are anatom-
ical, physiological, or psychological
phenomena which can be shown by the
use of a medically acceptable labora-
tory diagnostic techniques. Some of
these diagnostic techniques include
chemical tests, electrophysiological
studies (electrocardiogram, electro-
encephalogram, etc.), roentgenological
studies (X-rays), and psychological
tests.

[45 FR 55621, Aug. 20, 1980, as amended at 58

FR 47586, Sept. 9, 1993; 65 FR 50783, Aug. 21,
2000; 71 FR 10431, Mar. 1, 2006]

§416.929 How we evaluate symptoms,
including pain.

(a) General. In determining whether
you are disabled, we consider all your
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symptoms, including pain, and the ex-
tent to which your symptoms can rea-
sonably be accepted as consistent with
the objective medical evidence, and
other evidence. By objective medical
evidence, we mean medical signs and
laboratory findings as defined in
§416.928 (b) and (c). By other evidence,
we mean the Kkinds of evidence de-
scribed in §§416.912(b)(2) through (8) and
416.913(b)(1), (4), and (5), and (d). These
include statements or reports from
you, your treating or nontreating
source, and others about your medical
history, diagnosis, prescribed treat-
ment, daily activities, efforts to work,
and any other evidence showing how
your impairment(s) and any related
symptoms affect your ability to work
(or, if you are a child, your func-
tioning). We will consider all of your
statements about your symptoms, such
as pain, and any description you, your
treating source or nontreating source,
or other persons may provide about
how the symptoms affect your activi-
ties of daily living and your ability to
work (or, if you are a child, your func-
tioning). However, statements about
your pain or other symptoms will not
alone establish that you are disabled;
there must be medical signs and lab-
oratory findings which show that you
have a medical impairment(s) which
could reasonably be expected to
produce the pain or other symptoms al-
leged and which, when considered with
all of the other evidence (including
statements about the intensity and
persistence of your pain or other symp-
toms which may reasonably be accept-
ed as consistent with the medical signs
and laboratory findings), would lead to
a conclusion that you are disabled. In
evaluating the intensity and persist-
ence of your symptoms, including pain,
we will consider all of the available
evidence, including your medical his-
tory, the medical signs and laboratory
findings and statements about how
your symptoms affect you. (Section
416.927 explains how we consider opin-
ions of your treating source and other
medical opinions on the existence and
severity of your symptoms, such as
pain.) We will then determine the ex-
tent to which your alleged functional
limitations and restrictions due to pain
or other symptoms can reasonably be
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accepted as consistent with the med-
ical signs and laboratory findings and
other evidence to decide how your
symptoms affect your ability to work
(or if you are a child, your func-
tioning).

(b) Need for medically determinable im-
pairment that could reasonably be ezx-
pected to produce your symptoms, such as
pain. Your symptoms, such as pain, fa-
tigue, shortness of breath, weakness, or
nervousness, will not be found to affect
your ability to do basic work activities
unless medical signs or laboratory find-
ings show that a medically deter-
minable impairment(s) is present. Med-
ical signs and laboratory findings, es-
tablished by medically acceptable clin-
ical or laboratory diagnostic tech-
niques, must show the existence of a
medical impairment(s) which results
from anatomical, physiological, or psy-
chological abnormalities and which
could reasonably be expected to
produce the pain or other symptoms al-
leged. In cases decided by a State agen-
cy (except in disability hearings under
§§416.1414 through 416.1418 of this part
and in fully favorable determinations
made by State agency disability exam-
iners alone under §416.1015(c)(3) of this
part), a State agency medical or psy-
chological consultant or other medical
or psychological consultant designated
by the Commissioner directly partici-
pates in determining whether your
medically determinable impairment(s)
could reasonably be expected to
produce your alleged symptoms. In the
disability hearing process, a medical or
psychological consultant may provide
an advisory assessment to assist a dis-
ability hearing officer in determining
whether your impairment(s) could rea-
sonably be expected to produce your al-
leged symptoms. At the administrative
law judge hearing or Appeals Council
level of the administrative review proc-
ess, the adjudicator(s) may ask for and
consider the opinion of a medical or
psychological expert concerning
whether your impairment(s) could rea-
sonably be expected to produce your al-
leged symptoms. The finding that your
impairment(s) could reasonably be ex-
pected to produce your pain or other
symptoms does not involve a deter-
mination as to the intensity, persist-
ence, or functionally limiting effects of
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your symptoms. We will develop evi-
dence regarding the possibility of a
medically determinable mental impair-
ment when we have information to sug-
gest that such an impairment exists,
and you allege pain or other symptoms
but the medical signs and laboratory
findings do not substantiate any phys-
ical impairment(s) capable of pro-
ducing the pain or other symptoms.

(c) Evaluating the intensity and persist-
ence of your symptoms, such as pain, and
determining the extent to which your
symptoms limit your capacity for work or,
if you are a child, your functioning—(1)
General. When the medical signs or lab-
oratory findings show that you have a
medically determinable impairment(s)
that could reasonably be expected to
produce your symptoms, such as pain,
we must then evaluate the intensity
and persistence of your symptoms so
that we can determine how your symp-
toms limit your capacity for work or,
if you are a child, your functioning. In
evaluating the intensity and persist-
ence of your symptoms, we consider all
of the available evidence, including
your history, the signs and laboratory
findings, and statements from you,
your treating or nontreating source, or
other persons about how your symp-
toms affect you. We also consider the
medical opinions of your treating
source and other medical opinions as
explained in §416.927. Paragraphs (c)(2)
through (c)(4) of this section explain
further how we evaluate the intensity
and persistence of your symptoms and
how we determine the extent to which
your symptoms limit your capacity for
work (or, if you are a child, your func-
tioning) when the medical signs or lab-
oratory findings show that you have a
medically determinable impairment(s)
that could reasonably be expected to
produce your symptoms, such as pain.

(2) Consideration of objective medical
evidence. Objective medical evidence is
evidence obtained from the application
of medically acceptable clinical and
laboratory diagnostic techniques, such
as evidence of reduced joint motion,
muscle spasm, sensory deficit or motor
disruption. Objective medical evidence
of this type is a useful indicator to as-
sist us in making reasonable conclu-
sions about the intensity and persist-
ence of your symptoms and the effect
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those symptoms, such as pain, may
have on your ability to work or, if you
are a child, your functioning. We must
always attempt to obtain objective
medical evidence and, when it is ob-
tained, we will consider it in reaching
a conclusion as to whether you are dis-
abled. However, we will not reject your
statements about the intensity and
persistence of your pain or other symp-
toms or about the effect your symp-
toms have on your ability to work (or
if you are a child, to function independ-
ently, appropriately, and effectively in
an age-appropriate manner) solely be-
cause the available objective medical
evidence does not substantiate your
statements.

(3) Consideration of other evidence.
Since symptoms sometimes suggest a
greater severity of impairment than
can be shown by objective medical evi-
dence alone, we will carefully consider
any other information you may submit
about your symptoms. The information
that you, your treating or nontreating
source, or other persons provide about
your pain or other symptoms (e.g.,
what may precipitate or aggravate
your symptoms, what medications,
treatments or other methods you use
to alleviate them, and how the symp-
toms may affect your pattern of daily
living) is also an important indicator
of the intensity and persistence of your
symptoms. Because symptoms, such as
pain, are subjective and difficult to
quantify, any symptom-related func-
tional Ilimitations and restrictions
which you, your treating or non-
treating source, or other persons re-
port, which can reasonably be accepted
as consistent with the objective med-
ical evidence and other evidence, will
be taken into account as explained in
paragraph (c)(4) of this section in
reaching a conclusion as to whether
you are disabled. We will consider all
of the evidence presented, including in-
formation about your prior work
record, your statements about your
symptoms, evidence submitted by your
treating or nontreating source, and ob-
servations by our employees and other
persons. If you are a child, we will also
consider all of the evidence presented,
including evidence submitted by your
treating, examining or consulting phy-
sician or psychologist, information
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from educational agencies and per-
sonnel, statements from parents and
other relatives, and evidence submitted
by social welfare agencies, therapists,
and other practitioners. Section 416.927
explains in detail how we consider and
weigh treating source and other med-
ical opinions about the nature and se-
verity of your impairment(s) and any
related symptoms, such as pain. Fac-
tors relevant to your symptoms, such
as pain, which we will consider include:

(i) Your daily activities;

(ii) The location, duration, fre-
quency, and intensity of your pain or
other symptoms;

(iii) Precipitating and aggravating
factors;

(iv) The type, dosage, effectiveness,
and side effects of any medication you
take or have taken to alleviate your
pain or other symptoms;

(v) Treatment, other than medica-
tion, you receive or have received for
relief of your pain or other symptoms;

(vi) Any measures you use or have
used to relieve your pain or other
symptoms (e.g., lying flat on your
back, standing for 15 to 20 minutes
every hour, sleeping on a board, etc.);
and

(vii) Other factors concerning your
functional limitations and restrictions
due to pain or other symptoms.

(4) How we determine the extent to
which symptoms, such as pain, affect
your capacity to perform basic work ac-
tivities, or, if you are a child, your func-
tioning). In determining the extent to
which your symptoms, such as pain, af-
fect your capacity to perform basic
work activities (or if you are a child,
your functioning), we consider all of
the available evidence described in
paragraphs (c)(1) through (c)(3) of this
section. We will consider your state-
ments about the intensity, persistence,
and limiting effects of your symptoms,
and we will evaluate your statements
in relation to the objective medical
evidence and other evidence, in reach-
ing a conclusion as to whether you are
disabled. We will consider whether
there are any inconsistencies in the
evidence and the extent to which there
are any conflicts between your state-
ments and the rest of the evidence, in-
cluding your history, the signs and lab-
oratory findings, and statements by
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your treating or nontreating source or
other persons about how your symp-
toms affect you. Your symptoms, in-
cluding pain, will be determined to di-
minish your capacity for basic work
activities (or, if you are a child, your
functioning) to the extent that your al-
leged functional limitations and re-
strictions due to symptoms, such as
pain, can reasonably be accepted as
consistent with the objective medical
evidence and other evidence.

(d) Consideration of symptoms in the
disability determination process. We fol-
low a set order of steps to determine
whether you are disabled. If you are
not doing substantial gainful activity,
we consider your symptoms, such as
pain, to evaluate whether you have a
severe physical or mental impair-
ment(s), and at each of the remaining
steps in the process. Sections 416.920
and 416.920a (for adults) and 416.924 (for
children) explain this process in detail.
We also consider your symptoms, such
as pain, at the appropriate steps in our
review when we consider whether your
disability continues. The procedure we
follow in reviewing whether your dis-
ability continues is explained in
§416.994 (for adults) and §416.994a (for
children).

(1) Need to establish a severe medically
determinable impairment(s). Your symp-
toms, such as pain, fatigue, shortness
of breath, weakness, or nervousness,
are considered in making a determina-
tion as to whether your impairment or
combination of impairment(s) is se-
vere.(See §416.920(c) for adults and
§416.924(c) for children.)

(2) Decision whether the Listing of Im-
pairments is met. Some listed impair-
ments include symptoms usually asso-
ciated with those impairments as cri-
teria. Generally, when a symptom is
one of the criteria in a listing, it is
only necessary that the symptom be
present in combination with the other
criteria. It is not necessary, unless the
listing specifically states otherwise, to
provide information about the inten-
sity, persistence, or limiting effects of
the symptom as long as all other find-
ings required by the specific listing are
present.

(3) Decision whether the Listing of Im-
pairments is equaled. If your impairment
is not the same as a listed impairment,
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we must determine whether your im-
pairment(s) is medically equivalent to
a listed impairment. Section 416.926 ex-
plains how we make this determina-
tion. Under §416.926(b), we will consider
medical equivalence based on all evi-
dence in your case record about your
impairment(s) and its effects on you
that is relevant to this finding. In con-
sidering whether your symptoms,
signs, and laboratory findings are
medically equal to the symptoms,
signs, and laboratory findings of a list-
ed impairment, we will look to see
whether your symptoms, signs, and
laboratory findings are at least equal
in severity to the listed criteria. How-
ever, we will not substitute your alle-
gations of pain or other symptoms for
a missing or deficient sign or labora-
tory finding to raise the severity of
your impairment(s) to that of a listed
impairment. (If you are a child and we
cannot find equivalence based on med-
ical evidence only, we will consider
pain and other symptoms under
§§416.924a and 416.926a in determining
whether you have an impairment(s)
that functionally equals the listings.)
Regardless of whether you are an adult
or a child, if the symptoms, signs, and
laboratory findings of your impair-
ment(s) are equivalent in severity to
those of a listed impairment, we will
find you disabled. (If you are a child
and your impairment(s) functionally
equals the listings under the rules in
§416.926a, we will also find you dis-
abled.) If they are not, we will consider
the impact of your symptoms on your
residual functional capacity if you are
an adult. If they are not, we will con-
sider the impact of your symptoms on
your residual functional capacity if
you are an adult. (See paragraph (d)(4)
of this section.)

(4) Impact of symptoms (including pain)
on residual functional capacity or, if you
are a child, on your functioning. If you
have a medically determinable severe
physical or mental impairment(s), but
your impairment(s) does not meet or
equal an impairment listed in appendix
1 of subpart P of part 404 of this chap-
ter, we will consider the impact of your
impairment(s) and any related symp-
toms, including pain, or your residual
functional capacity, if you are an
adult, or, on your functioning if you
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are a child. (See §§416.945 and 416.924a—
416.924Db.)

[66 FR 57944, Nov. 14, 1991, as amended at 62
FR 6429, Feb. 11, 1997; 62 FR 13538, Mar. 21,
1997; 62 FR 38454, July 18, 1997; 65 FR 16814,
Mar. 30, 2000; 65 FR 54789, Sept. 11, 2000; 71 FR
10431, Mar. 1, 2006; 71 FR 16461, Mar. 31, 2006;
75 FR 62683, Oct. 13, 2010; 76 FR 24811, May 3,
2011]

§416.930 Need to follow prescribed
treatment.

(a) What treatment you must follow. In
order to get benefits, you must follow
treatment prescribed by your physician
if this treatment can restore your abil-
ity to work, or, if you are a child, if the
treatment can reduce your functional
limitations so that they are no longer
marked and severe.

(b) When you do not follow prescribed
treatment. If you do not follow the pre-
scribed treatment without a good rea-
son, we will not find you disabled or
blind or, if you are already receiving
benefits, we will stop paying you bene-
fits.

(c) Acceptable reasons for failure to fol-
low prescribed treatment. We will con-
sider your physical, mental, edu-
cational, and linguistic limitations (in-
cluding any lack of facility with the
English language) when determining if
you have an acceptable reason for fail-
ure to follow prescribed treatment. The
following are examples of a good rea-
son for not following treatment:

(1) The specific medical treatment is
contrary to the established teaching
and tenets of your religion.

(2) The prescribed treatment would
be cataract surgery for one eye when
there is an impairment of the other eye
resulting in a severe loss of vision and
is not subject to improvement through
treatment.

(3) Surgery was previously performed
with unsuccessful results and the same
surgery is again being recommended
for the same impairment.

(4) The treatment because of its enor-
mity (e.g. open heart surgery), unusual
nature (e.g., organ transplant), or
other reason is very risky for you; or
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(5) The treatment involves amputa-
tion of an extremity, or a major part of
an extremity.

[45 FR 55621, Aug. 20, 1980, as amended at 59
FR 1636, Jan. 12, 1994; 62 FR 6429, Feb. 11,
1997]

PRESUMPTIVE DISABILITY AND
BLINDNESS

§416.931 The meaning of presumptive
disability or presumptive blindness.

If you are applying for supplemental
security income benefits on the basis of
disability or blindness, we may pay you
benefits before we make a formal find-
ing of whether or not you are disabled
or blind. In order to receive these pay-
ments, we must find that you are pre-
sumptively disabled or presumptively
blind. You must also meet all other eli-
gibility requirements for supplemental
security income Dbenefits. We may
make these payments to you for a pe-
riod not longer than 6 months. These
payments will not be considered over-
payments if we later find that you are
not disabled or blind.

[45 FR 55621, Aug. 20, 1980, as amended at 57
FR 53853, Nov. 13, 1992]

§416.932 When presumptive payments
begin and end.

We may make payments to you on
the basis of presumptive disability or
presumptive blindness before we make
a formal determination about your dis-
ability or blindness. The payments can
not be made for more than 6 months.
They start for a period of not more
than 6 months beginning in the month
we make the presumptive disability or
presumptive blindness finding. The
payments end the earliest of—

(a) The month in which we make a
formal finding on whether or not you
are disabled or blind;

(b) The month for which we make the
sixth monthly payment based on pre-
sumptive disability or presumptive
blindness to you; or

(¢) The month in which you no longer
meet one of the other eligibility re-
quirements (e.g., your income exceeds
the limits).

[45 FR 55621, Aug. 20, 1980, as amended at 57
FR 53853, Nov. 13, 1992]

§416.934

§416.933 How we make a finding of
presumptive disability or presump-
tive blindness.

We may make a finding of presump-
tive disability or presumptive blind-
ness if the evidence available at the
time we make the presumptive dis-
ability or presumptive blindness find-
ing reflects a high degree of probability
that you are disabled or blind. In the
case of readily observable impairments
(e.g., total blindness), we will find that
you are disabled or blind for purposes
of this section without medical or
other evidence. For other impairments,
a finding of disability or blindness
must be based on medical evidence or
other information that, though not suf-
ficient for a formal determination of
disability or blindness, is sufficient for
us to find that there is a high degree of
probability that you are disabled or
blind. For example, for claims involv-
ing the human immunodeficiency virus
(HIV), the Social Security Field Office
may make a finding of presumptive
disability if your medical source pro-
vides us with information that con-
firms that your disease manifestations
meet the severity of listing-level cri-
teria for HIV. Of course, regardless of
the specific HIV manifestations, the
State agency may make a finding of
presumptive disability if the medical
evidence or other information reflects
a high degree of probability that you
are disabled.

[68 FR 36063, July 2, 1993, as amended at 66
FR 58046, Nov. 19, 2001]

§416.934 Impairments which may war-
rant a finding of presumptive dis-
ability or presumptive blindness.

We may make findings of presump-
tive disability and presumptive blind-
ness in specific impairment categories
without obtaining any medical evi-
dence. These specific impairment cat-
egories are—

(a) Amputation of a leg at the hip;

(b) Allegation of total deafness;

(c) Allegation of total blindness;

(d) Allegation of bed confinement or
immobility without a wheelchair,
walker, or crutches, due to a long-
standing condition, excluding recent
accident and recent surgery;

(e) Allegation of a stroke (cerebral
vascular accident) more than 3 months
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in the past and continued marked dif-
ficulty in walking or using a hand or
arm;

(f) Allegation of cerebral palsy, mus-
cular dystrophy or muscle atrophy and
marked difficulty in walking (e.g., use
of braces), speaking, or coordination of
the hands or arms.

(g) Allegation of Down syndrome.

(h) Allegation of severe mental defi-
ciency made by another individual fil-
ing on behalf of a claimant who is at
least 7 years of age. For example, a
mother filing for benefits for her child
states that the child attends (or at-
tended) a special school, or special
classes in school, because of mental de-
ficiency or is unable to attend any type
of school (or if beyond school age, was
unable to attend), and requires care
and supervision of routine daily activi-
ties.

(i) Allegation of amyotrophic lateral
sclerosis (ALS, Lou Gehrig’s disease).

[45 FR 55621, Aug. 20, 1980, as amended at 50
FR 5574, Feb. 11, 1985; 563 FR 3741, Feb. 9, 1988;
56 FR 65684, Dec. 18, 1991; 67 FR 58046, Nov. 19,
2001; 68 FR 51693, Aug. 28, 2003]

DRUG ADDICTION AND ALCOHOLISM

§416.935 How we will determine
whether your drug addiction or al-
coholism is a contributing factor
material to the determination of
disability.

(a) General. If we find that you are
disabled and have medical evidence of
your drug addiction or alcoholism, we
must determine whether your drug ad-
diction or alcoholism is a contributing
factor material to the determination of
disability, unless we find that you are
eligible for benefits because of your age
or blindness.

(b) Process we will follow when we have
medical evidence of your drug addiction
or alcoholism. (1) The key factor we will
examine in determining whether drug
addiction or alcoholism is a contrib-
uting factor material to the determina-
tion of disability is whether we would
still find you disabled if you stopped
using drugs or alcohol.

(2) In making this determination, we
will evaluate which of your current
physical and mental limitations, upon
which we based our current disability
determination, would remain if you
stopped using drugs or alcohol and

20 CFR Ch. lll (4-1-15 Edition)

then determine whether any or all of
your remaining limitations would be
disabling.

(i) If we determine that your remain-
ing limitations would not be disabling,
we will find that your drug addiction
or alcoholism is a contributing factor
material to the determination of dis-
ability.

(ii) If we determine that your re-
maining limitations are disabling, you
are disabled independent of your drug
addiction or alcoholism and we will
find that your drug addiction or alco-
holism is not a contributing factor ma-
terial to the determination of dis-
ability.

[60 FR 8151, Feb. 10, 1995]

§416.936 Treatment required for indi-
viduals whose drug addiction or al-
coholism is a contributing factor
material to the determination of
disability.

(a) If we determine that you are dis-
abled and drug addiction or alcoholism
is a contributing factor material to the
determination of disability, you must
avail yourself of appropriate treatment
for your drug addiction or alcoholism
at an institution or facility approved
by us when this treatment is available
and make progress in your treatment.
Generally, you are not expected to pay
for this treatment. You will not be paid
benefits for any month after the month
we have notified you in writing that—

(1) You did not comply with the
terms, conditions and requirements of
the treatment which has been made
available to you; or

(2) You did not avail yourself of the
treatment after you had been notified
that it is available to you.

(b) If your benefits are suspended for
failure to comply with treatment re-
quirements, your benefits can be rein-
stated in accordance with the rules in
§416.1326.

[60 FR 8151, Feb. 10, 1995]

§416.937 What we mean by appro-
priate treatment.

By appropriate treatment, we mean
treatment for drug addiction or alco-
holism that serves the needs of the in-
dividual in the least restrictive setting
possible consistent with your treat-
ment plan. These settings range from
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outpatient counseling services through
a variety of residential treatment set-
tings including acute detoxification,
short-term intensive residential treat-
ment, long-term therapeutic residen-
tial treatment, and long-term recovery
houses. Appropriate treatment is deter-
mined with the involvement of a State
licensed or certified addiction profes-
sional on the basis of a detailed assess-
ment of the individual’s presenting
symptomatology, psychosocial profile,
and other relevant factors. This assess-
ment may lead to a determination that
more than one treatment modality is
appropriate for the individual. The
treatment will be provided or overseen
by an approved institution or facility.
This treatment may include (but is not
limited to)—

(a) Medical examination and medical
management;

(b) Detoxification;

(c) Medication management to in-
clude substitution therapy (e.g., meth-
adone);

(d) Psychiatric, psychological, psy-
chosocial, vocational, or other sub-
stance abuse counseling in a residen-
tial or outpatient treatment setting; or

(e) Relapse prevention.

[60 FR 8151, Feb. 10, 1995]

§416.938 What we mean by approved
institutions or facilities.

Institutions or facilities that we may
approve include—

(a) An institution or facility that fur-
nishes medically recognized treatment
for drug addiction or alcoholism in
conformity with applicable Federal or
State laws and regulations;

(b) An institution or facility used by
or licensed by an appropriate State
agency which is authorized to refer
persons for treatment of drug addiction
or alcoholism;

(c) State licensed or certified care
providers;

(d) Programs accredited by the Com-
mission on Accreditation for Rehabili-
tation Facilities (CARF) and/or the
Joint Commission for the Accredita-
tion of Healthcare Organizations
(JCAHO) for the treatment of drug ad-
diction or alcoholism;

(e) Medicare or Medicaid certified
care providers; or

§416.940

(f) Nationally recognized self-help
drug addiction or alcoholism recovery
programs (e.g., Alcoholics Anonymous
or Narcotics Anonymous) when partici-
pation in these programs is specifically
prescribed by a treatment professional
at an institution or facility described
in paragraphs (a) through (e) of this
section as part of an individual’s treat-
ment plan.

[60 FR 8151, Feb. 10, 1995]

§416.939 How we consider whether
treatment is available.

Our determination about whether
treatment is available to you for your
drug addiction or your alcoholism will
depend upon—

(a) The capacity of an approved insti-
tution or facility to admit you for ap-
propriate treatment;

(b) The location of the approved in-
stitution or facility, or the place where
treatment, services or resources could
be provided to you;

(c) The availability and cost of trans-
portation for you to the place of treat-
ment;

(d) Your general health, including
your ability to travel and capacity to
understand and follow the prescribed
treatment;

(e) Your particular condition and cir-
cumstances; and

(f) The treatment that is prescribed
for your drug addiction or alcoholism.

[60 FR 8151, Feb. 10, 1995]

§416.940 Evaluating compliance with
the treatment requirements.

(a) General. Generally, we will con-
sider information from the treatment
institution or facility to evaluate your
compliance with your treatment plan.
The treatment institution or facility
will—

(1) Monitor your attendance at and
participation in treatment sessions;

(2) Provide reports of the results of
any clinical testing (such as,
hematological or urinalysis studies for
individuals with drug addiction and
hematological studies and breath anal-
ysis for individuals with alcoholism)
when such tests are likely to yield im-
portant information;
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(3) Provide observational reports
from the treatment professionals fa-
miliar with your individual case (sub-
ject to verification and Federal con-
fidentiality requirements); or

(4) Provide their assessment or views
on your noncompliance with treatment
requirements.

(b) Measuring progress. Generally, we
will consider information from the
treatment institution or facility to
evaluate your progress in completing
your treatment plan. Examples of
milestones for measuring your progress
with the treatment which has been pre-
scribed for your drug addiction or alco-
holism may include (but are not lim-
ited to)—

(1) Abstinence from drug or alcohol
use (initial progress may include sig-
nificant reduction in use);

(2) Consistent attendance at and par-
ticipation in treatment sessions;

(3) Improved social functioning and
levels of gainful activity;

(4) Participation in vocational reha-
bilitation activities; or

(5) Avoidance of criminal activity.

[60 FR 8151, Feb. 10, 1995]

§416.941 Establishment and use of re-
ferral and monitoring agencies.

We will contract with one or more
agencies in each of the States and the
District of Columbia to provide serv-
ices to individuals whose disabilities
are based on a determination that drug
addiction or alcoholism is a contrib-
uting factor material to the determina-
tion of disability (as described in
§416.935) and to submit information to
us which we will use to make decisions
about these individuals’ benefits. These
agencies will be known as referral and
monitoring agencies. Their duties and
responsibilities include (but are not
limited to)—

(a) Identifying appropriate treatment
placements for individuals we refer to
them;

(b) Referring these individuals for
treatment;

(c) Monitoring the compliance and
progress with the appropriate treat-
ment of these individuals; and

(d) Promptly reporting to us any in-
dividual’s failure to comply with treat-
ment requirements as well as failure to
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achieve progress through the treat-
ment.

[60 FR 8152, Feb. 10, 1995]
RESIDUAL FUNCTIONAL CAPACITY

§416.945 Your residual functional ca-
pacity.

(a) General—(1) Residual functional ca-
pacity assessment. Your impairment(s),
and any related symptoms, such as
pain, may cause physical and mental
limitations that affect what you can do
in a work setting. Your residual func-
tional capacity is the most you can
still do despite your limitations. We
will assess your residual functional ca-
pacity based on all the relevant evi-
dence in your case vrecord. (See
§416.946.)

(2) If you have more than one impair-
ment. We will consider all of your medi-
cally determinable impairments of
which we are aware, including your
medically determinable impairments
that are not ‘‘severe,” as explained in
§§416.920(c), 416.921, and 416.923, when
we assess your residual functional ca-
pacity. (See paragraph (e) of this sec-
tion.)

(3) Evidence we use to assess your resid-
ual functional capacity. We will assess
your residual functional capacity based
on all of the relevant medical and
other evidence. In general, you are re-
sponsible for providing the evidence we
will use to make a finding about your
residual functional capacity. (See
§416.912(c).) However, before we make a
determination that you are not dis-
abled, we are responsible for developing
your complete medical history, includ-
ing arranging for a consultative exam-
ination(s) if necessary, and making
every reasonable effort to help you get
medical reports from your own medical
sources. (See §§416.912(d) through (e).)
We will consider any statements about
what you can still do that have been
provided by medical sources, whether
or not they are based on formal med-
ical examinations. (See §416.913.) We
will also consider descriptions and ob-
servations of your limitations from
your impairment(s), including limita-
tions that result from your symptoms,
such as pain, provided by you, your
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family, neighbors, friends, or other per-
sons. (See paragraph (e) of this section
and §416.929.)

(4) What we will consider in assessing
residual functional capacity. When we
assess your residual functional capac-
ity, we will consider your ability to
meet the physical, mental, sensory,
and other requirements of work, as de-
scribed in paragraphs (b), (¢), and (d) of
this section.

(6) How we will use our residual func-
tional capacity assessment. (i) We will
first use our residual functional capac-
ity assessment at step four of the se-
quential evaluation process to decide if
you can do your past relevant work.
(See §§416.920(f) and 416.960(b).)

(ii) If we find that you cannot do
your past relevant work, you do not
have any past relevant work, or if we
use the procedures in §416.920(h) and
§416.962 does not apply, we will use the
same assessment of your residual func-
tional capacity at step five of the se-
quential evaluation process to decide if
you can adjust to any other work that
exists in the national economy. (See
§§416.920(g) and 416.966.) At this step,
we will not use our assessment of your
residual functional capacity alone to
decide if you are disabled. We will use
the guidelines in §§416.960 through
416.969a, and consider our residual func-
tional capacity assessment together
with the information about your voca-
tional background to make our dis-
ability determination or decision. For
our rules on residual functional capac-
ity assessment in deciding whether
your disability continues or ends, see
§416.994.

(b) Physical abilities. When we assess
your physical abilities, we first assess
the nature and extent of your physical
limitations and then determine your
residual functional capacity for work
activity on a regular and continuing
basis. A limited ability to perform cer-
tain physical demands of work activ-
ity, such as sitting, standing, walking,
lifting, carrying, pushing, pulling, or
other physical functions (including ma-
nipulative or postural functions, such
as reaching, handling, stooping or
crouching), may reduce your ability to
do past work and other work.

(c) Mental abilities. When we assess
your mental abilities, we first assess

§416.945

the nature and extent of your mental
limitations and restrictions and then
determine your residual functional ca-
pacity for work activity on a regular
and continuing basis. A limited ability
to carry out certain mental activities,
such as limitations in understanding,
remembering, and carrying out in-
structions, and in responding appro-
priately to supervision, coworkers, and
work pressures in a work setting, may
reduce your ability to do past work and
other work.

(d) Other abilities affected by impair-
ment(s). Some medically determinable
impairment(s), such as skin impair-
ment(s), epilepsy, impairment(s) of vi-
sion, hearing or other senses, and im-
pairment(s) which impose environ-
mental restrictions, may cause limita-
tions and restrictions which affect
other work-related abilities. If you
have this type of impairment(s), we
consider any resulting limitations and
restrictions which may reduce your
ability to do past work and other work
in deciding your residual functional ca-
pacity.

(e) Total limiting effects. When you
have a severe impairment(s), but your
symptoms, signs, and laboratory find-
ings do not meet or equal those of a
listed impairment in appendix 1 of sub-
part P of part 404 of this chapter, we
will consider the limiting effects of all
your impairment(s), even those that
are not severe, in determining your re-
sidual functional capacity. Pain or
other symptoms may cause a limita-
tion of function beyond that which can
be determined on the basis of the ana-
tomical, physiological or psychological
abnormalities considered alone; e.g.,
someone with a low back disorder may
be fully capable of the physical de-
mands consistent with those of sus-
tained medium work activity, but an-
other person with the same disorder,
because of pain, may not be capable of
more than the physical demands con-
sistent with those of light work activ-
ity on a sustained basis. In assessing
the total limiting effects of your im-
pairment(s) and any related symptoms,
we will consider all of the medical and
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nonmedical evidence, including the in-
formation described in §416.929(c).

[66 FR 57947, Nov. 14, 1991, as amended at 68
FR 51165, Aug. 26, 2003; 77 FR 10657, Feb. 23,
2012; 77 FR 43495, July 25, 2012]

§416.946 Responsibility for assessing
your residual functional capacity.

(a) Responsibility for assessing residual
functional capacity at the State agency.
When a State agency medical or psy-
chological consultant and a State
agency disability examiner make the
disability determination as provided in
§416.1015(c)(1) of this part, a State
agency medical or psychological con-
sultant(s) is responsible for assessing
your residual functional capacity.
When a State agency disability exam-
iner makes a disability determination
alone as provided in §416.1015(c)(3), the
disability examiner is responsible for
assessing your residual functional ca-
pacity.

(b) Responsibility for assessing residual
functional capacity in the disability hear-
ings process. If your case involves a dis-
ability hearing under §416.1414, a dis-
ability hearing officer is responsible
for assessing your residual functional
capacity. However, if the disability
hearing officer’s reconsidered deter-
mination is changed under §416.1418,
the Associate Commissioner for the Of-
fice of Disability Determinations or his
or her delegate is responsible for as-
sessing your residual functional capac-
ity.

(c) Responsibility for assessing residual
functional capacity at the administrative
law judge hearing or Appeals Council
level. If your case is at the administra-
tive law judge hearing level or at the
Appeals Council review level, the ad-
ministrative law judge or the adminis-
trative appeals judge at the Appeals
Council (when the Appeals Council
makes a decision) is responsible for as-
sessing your residual functional capac-
ity.

[68 FR 51165, Aug. 26, 2003, as amended at 71
FR 16461, Mar. 31, 2006; 75 FR 62683, Oct. 13,
2010; 76 FR 24812, May 3, 2011]
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VOCATIONAL CONSIDERATIONS

§416.960 When we will consider your
vocational background.

(a) General. If you are age 18 or older
and applying for supplemental security
income benefits based on disability,
and we cannot decide whether you are
disabled at one of the first three steps
of the sequential evaluation process
(see §416.920), we will consider your re-
sidual functional capacity together
with your vocational background, as
discussed in paragraphs (b) and (c) of
this section.

(b) Past relevant work. We will first
compare our assessment of your resid-
ual functional capacity with the phys-
ical and mental demands of your past
relevant work. See §416.920(h) for an
exception to this rule.

(1) Definition of past relevant work.
Past relevant work is work that you
have done within the past 15 years,
that was substantial gainful activity,
and that lasted long enough for you to
learn to do it. (See §416.965(a).)

(2) Determining whether you can do
your past relevant work. We will ask you
for information about work you have
done in the past. We may also ask
other people who know about your
work. (See §416.965(b).) We may use the
services of vocational experts or voca-
tional specialists, or other resources,
such as the ‘‘Dictionary of Occupa-
tional Titles” and its companion vol-
umes and supplements, published by
the Department of Labor, to obtain
evidence we need to help us determine
whether you can do your past relevant
work, given your residual functional
capacity. A vocational expert or spe-
cialist may offer relevant evidence
within his or her expertise or knowl-
edge concerning the physical and men-
tal demands of a claimant’s past rel-
evant work, either as the claimant ac-
tually performed it or as generally per-
formed in the national economy. Such
evidence may be helpful in
supplementing or evaluating the accu-
racy of the claimant’s description of
his past work. In addition, a vocational
expert or specialist may offer expert
opinion testimony in response to a hy-
pothetical question about whether a
person with the physical and mental
limitations imposed by the claimant’s
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medical impairment(s) can meet the
demands of the claimant’s previous
work, either as the claimant actually
performed it or as generally performed
in the national economy.

3) If you can do your past relevant
work. If we find that you have the re-
sidual functional capacity to do your
past relevant work, we will determine
that you can still do your past work
and are not disabled. We will not con-
sider your vocational factors of age,
education, and work experience or
whether your past relevant work exists
in significant numbers in the national
economy.

(c) Other work. (1) If we find that your
residual functional capacity does not
enable you to do any of your past rel-
evant work or if we use the procedures
in §416.920(h), we will use the same re-
sidual functional capacity assessment
when we decide if you can adjust to
any other work. We will look at your
ability to adjust to other work by con-
sidering your residual functional ca-
pacity and the vocational factors of
age, education, and work experience, as
appropriate in your case. (See
§416.920(h) for an exception to this
rule.) Any other work (jobs) that you
can adjust to must exist in significant
numbers in the national economy (ei-
ther in the region where you live or in
several regions in the country).

(2) In order to support a finding that
you are not disabled at this fifth step
of the sequential evaluation process,
we are responsible for providing evi-
dence that demonstrates that other
work exists in significant numbers in
the national economy that you can do,
given your residual functional capacity
and vocational factors. We are not re-
sponsible for providing additional evi-
dence about your residual functional
capacity because we will use the same
residual functional capacity assess-
ment that we used to determine if you
can do your past relevant work.

[68 FR 51166, Aug. 26, 2003, as amended at 77
FR 43495, July 25, 2012]

§416.962 Medical-vocational profiles
showing an inability to make an ad-
justment to other work.

(a) If you have done only arduous un-
skilled physical labor. If you have no
more than a marginal education (see

§416.963

§416.964) and work experience of 35
years or more during which you did
only arduous unskilled physical labor,
and you are not working and are no
longer able to do this kind of work be-
cause of a severe impairment(s) (see
§§416.920(c), 416.921, and 416.923), we will
consider you unable to do lighter work,
and therefore, disabled.

Example to paragraph (a): B is a 58-year-old
miner’s helper with a fourth grade education
who has a lifelong history of unskilled ardu-
ous physical labor. B says that he is disabled
because of arthritis of the spine, hips, and
knees, and other impairments. Medical evi-
dence shows a ‘‘severe’” combination of im-
pairments that prevents B from performing
his past relevant work. Under these cir-
cumstances, we will find that B is disabled.

(b) If you are at least 55 years old, have
no more than a limited education, and
have no past relevant work experience. If
you have a severe, medically deter-
minable impairment(s) (see §§416.920(c),
416.921, and 416.923), are of advanced age
(age 55 or older, see §416.963), have a
limited education or less (see §416.964),
and have no past relevant work experi-
ence (see §416.965), we will find you dis-
abled. If the evidence shows that you
meet this profile, we will not need to
assess your residual functional capac-
ity or comnsider the rules in appendix 2
to subpart P of part 404 of this chapter.

[68 FR 51166, Aug. 26, 2003]

§416.963 Your age as a vocational fac-
tor.

(a) General. ‘“‘Age’” means your chron-
ological age. When we decide whether
you are disabled under §416.920(g)(1), we
will consider your chronological age in
combination with your residual func-
tional capacity, education, and work
experience. We will not consider your
ability to adjust to other work on the
basis of your age alone. In determining
the extent to which age affects a per-
son’s ability to adjust to other work,
we consider advancing age to be an in-
creasingly limiting factor in the per-
son’s ability to make such an adjust-
ment, as we explain in paragraphs (c)
through (e) of this section. If you are
unemployed but you still have the abil-
ity to adjust to other work, we will
find that you are not disabled. In para-
graphs (b) through (e) of this section
and in appendix 2 of subpart P of part
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404 of this chapter, we explain in more
detail how we consider your age as a
vocational factor.

(b) How we apply the age categories.
When we make a finding about your
ability to do other work under
§416.920(f)(1), we will use the age cat-
egories in paragraphs (c) through (e) of
this section. We will use each of the
age categories that applies to you dur-
ing the period for which we must deter-
mine if you are disabled. We will not
apply the age categories mechanically
in a borderline situation. If you are
within a few days to a few months of
reaching an older age category, and
using the older age category would re-
sult in a determination or decision
that you are disabled, we will consider
whether to use the older age category
after evaluating the overall impact of
all the factors of your case.

(¢c) Younger person. If you are a
younger person (under age 50), we gen-
erally do not consider that your age
will seriously affect your ability to ad-
just to other work. However, in some
circumstances, we consider that per-
sons age 45-49 are more limited in their
ability to adjust to other work than
persons who have not attained age 45.
See Rule 201.17 in appendix 2 of subpart
P of part 404 of this chapter.

(d) Person closely approaching ad-
vanced age. If you are closely approach-
ing advanced age (age 50-54), we will
consider that your age along with a se-
vere impairment(s) and limited work
experience may seriously affect your
ability to adjust to other work.

(e) Person of advanced age. We con-
sider that at advanced age (age 55 or
older), age significantly affects a per-
son’s ability to adjust to other work.
We have special rules for persons of ad-
vanced age and for persons in this cat-
egory who are closely approaching re-
tirement age (age 60 or older). See
§416.968(d)(4).

(f) Information about your age. We will
usually not ask you to prove your age.
However, if we need to know your
exact age to determine whether you
get disability benefits, we will ask you
for evidence of your age.

[45 FR 55621, Aug. 20, 1980, as amended at 65
FR 18001, Apr. 6, 2000; 68 FR 51166, Aug. 26,
2003; 73 FR 64197, Oct. 29, 2008]
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§416.964 Your education as a voca-
tional factor.

(a) General. Education is primarily
used to mean formal schooling or other
training which contributes to your
ability to meet vocational require-
ments, for example, reasoning ability,
communication skills, and arithmet-
ical ability. However, if you do not
have formal schooling, this does not
necessarily mean that you are
uneducated or lack these abilities. Past
work experience and the kinds of re-
sponsibilities you had when you were
working may show that you have intel-
lectual abilities, although you may
have little formal education. Your
daily activities, hobbies, or the results
of testing may also show that you have
significant intellectual ability that can
be used to work.

(b) How we evaluate your education.
The importance of your educational
background may depend upon how
much time has passed between the
completion of your formal education
and the beginning of your physical or
mental impairment(s) and by what you
have done with your education in a
work or other setting. Formal edu-
cation that you completed many years
before your impairment began, or un-
used skills and knowledge that were a
part of your formal education, may no
longer be useful or meaningful in terms
of your ability to work. Therefore, the
numerical grade level that you com-
pleted in school may not represent
your actual educational abilities.
These may be higher or lower. How-
ever, if there is no other evidence to
contradict it, we will use your numer-
ical grade level to determine your edu-
cational abilities. The term education
also includes how well you are able to
communicate in English since this
ability is often acquired or improved
by education. In evaluating your edu-
cational level, we use the following
categories:

(1) Iliteracy. Illiteracy means the in-
ability to read or write. We consider
someone illiterate if the person cannot
read or write a simple message such as
instructions or inventory lists even
though the person can sign his or her
name. Generally, an illiterate person
has had little or no formal schooling.
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(2) Marginal education. Marginal edu-
cation means ability in reasoning,
arithmetic, and language skills which
are needed to do simple, unskilled
types of jobs. We generally consider
that formal schooling at a 6th grade
level or less is a marginal education.

(3) Limited education. Limited edu-
cation means ability in reasoning,
arithmetic, and language skills, but
not enough to allow a person with
these educational qualifications to do
most of the more complex job duties
needed in semi-skilled or skilled jobs.
We generally consider that a 7th grade
through the 11th grade level of formal
education is a limited education.

(4) High school education and above.
High school education and above means
abilities in reasoning, arithmetic, and
language skills acquired through for-
mal schooling at a 12th grade level or
above. We generally consider that
someone with these educational abili-
ties can do semi-skilled through skilled
work.

(5) Inability to communicate in English.
Since the ability to speak, read and un-
derstand English is generally learned
or increased at school, we may consider
this an educational factor. Because
English is the dominant language of
the country, it may be difficult for
someone who doesn’t speak and under-
stand English to do a job, regardless of
the amount of education the person
may have in another language. There-
fore, we consider a person’s ability to
communicate in English when we
evaluate what work, if any, he or she
can do. It generally doesn’t matter
what other language a person may be
fluent in.

(6) Information about your education.
We will ask you how long you attended
school and whether you are able to
speak, understand, read and write in
English and do at least simple calcula-
tions in arithmetic. We will also con-
sider other information about how
much formal or informal education you
may have had through your previous
work, community projects, hobbies,
and any other activities which might
help you to work.

§416.965

§416.965 Your work experience as a
vocational factor.

(a) General. Work experience means
skills and abilities you have acquired
through work you have done which
show the type of work you may be ex-
pected to do. Work you have already
been able to do shows the kind of work
that you may be expected to do. We
consider that your work experience ap-
plies when it was done within the last
15 years, lasted long enough for you to
learn to do it, and was substantial
gainful activity. We do not usually
consider that work you did 15 years or
more before the time we are deciding
whether you are disabled applies. A
gradual change occurs in most jobs so
that after 15 years it is no longer real-
istic to expect that skills and abilities
acquired in a job done then continue to
apply. The 15-year guide is intended to
insure that remote work experience is
not currently applied. If you have no
work experience or worked only off-
and-on or for brief periods of time dur-
ing the 15-year period, we generally
consider that these do not apply. If you
have acquired skills through your past
work, we consider you to have these
work skills unless you cannot use them
in other skilled or semi-skilled work
that you can now do. If you cannot use
your skills in other skilled or semi-
skilled work, we will consider your
work background the same as un-
skilled. However, even if you have no
work experience, we may consider that
you are able to do unskilled work be-
cause it requires little or no judgment
and can be learned i